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SUMMARY OF SUBJECT MATTER

TO: Members, Subcommittee on Water Resources and Environment
FROM: Staff, Subcommittee on Water Resources and Environment
RE: Subcommittee Hearing on “Building a 215 Century Infrastructure for

America: The Role of Federal Agencies in Water Infrastructure™

PURPOSE

The Subcommittee on Water Resources and Environment will meet on Thursday, March
9,2017, at 10:00 a.m. in 2167 Rayburn House Office Building to receive testimony from
witnesses representing academic institutions, non-governmental organizations, states, regional
governments, and local governments.

BACKGROUND

The Subcommittee on Water Resources and Environment has several agencies, including
the United States Army Corps of Engineers (Corps) and the Environmental Protection Agency
(EPA), under its jurisdiction. These agencies are responsible for implementing permitting and
other regulatory programs that may apply to the development and implementation of water
infrastructure projects. Because of the importance of these regulatory programs in developing
and implementing projects, the Subcommittee conducts oversight of these programs’ federal and
non-federal activities.

United States Armyv Corps of Engineers.

The Corps has regulatory authority from §404 of the Federal Water Pollution Control Act
(commonly known as the Clean Water Act or CWA). Section 404 provides that any person who
discharges dredged or fill material into a water of the United States must have a permit from the
Secretary of the Army or an approved state authority. Waters of the United States include certain
wetlands, including some swamps, marshes, bogs, and similar areas (which may often appear as
dry land for part of the year). Characteristics of wetlands are established through regulation and
§404 is the primary federal law regulating activities in wetlands. The EPA, in conjunction with
the Corps, develops guidelines for the issuance of §404 permits and has authority to review and
deny permits where the discharge will have an unacceptable adverse effect on municipal water
supplies, fish and wildlife areas, or recreational areas.
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There are two types of permits issued by the Corps: general and individual. A general
permit is issued for activities that will result in only minimal adverse effects. There are three
types of general permits — Nationwide Permits, Regional General Permits, and Programmatic
General Permits. Nationwide Permits are issued by the Corps on a national basis and are
designed to accelerate authorization of projects such as commercial developments, utility lines,
or road improvements that produce minimal impact on the Nation’s aquatic environment. An
individual permit is issued when projects have more than minimal individual or cumulative
impacts, and are evaluated using additional environmental criteria and involve a more
comprehensive public interest review.

The Corps recently reissued 50 existing Nationwide Permits and added two new permits.
These will take effect March 19, 2017, and will be in effect for five years. A Regional General
Permit is issued for a specific geographic area by an individual Corps District. Each Regional
General Permit has specific terms and conditions, all of which must be met for project-specific
actions to be verified. Programmatic General Permits are based on an existing state, local, or
other federal program and designed to avoid duplication of that program. A State Programmatic
General Permit (SPGP) is a type of permit that is issued by the Corps and designed to eliminate
duplication of effort between Corps districts and state regulatory programs that provide similar
protection to aquatic resources. In some states, the SPGP replaces some or all of the Corps’
nationwide permits, which results in greater efficiency in the overall permitting process.

The Corps also issues permits for the alteration of existing Corps projects and alterations
to navigable waterways under Section 14 of the Rivers and Harbors Act of 1899, as amended,
codified in 33 U.S.C. §408 (commonly called “Scction 408™). The Corps provides certification
authority for proposed alterations to existing Corps projects. The Corps ensures that any
proposed alteration will not be injurious to the public interest and will not affect a project’s
authorized purposes.

Further, Section 10 of the Rivers and Harbors Act of 1899 (March 3, 1899), requires a
permit from the Secretary of the Army for any alteration of a navigable waterway, dredging of a
navigable waterway, or erection of any structure such as a wharf, pier, or dock in a navigable
waterway.

In total, the Corps carried out approximately 80,000 final regulatory actions in fiscal year
2015. Over 90 percent of all regulatory actions are authorized by nationwide and other general

permits.

Environmental Protection Agency.

The CWA provides the structure for the federal-state program to protect, restore, and
maintain the quality of the Nation’s waters. The EPA has the major responsibility for carrying
out the CWA, but significant parts of the program may be administered by the states if approved
by EPA. ) .
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The CWA generally has two major areas of emphasis: regulatory provisions that restrict
the discharge of pollutants into navigable waters; and funding provisions that provide federal
financial assistance for the construction of treatment works.

To protect the Nation’s waters, the CWA imposes technology-based discharge control
requirements for categories of industries. These industries must meet established requirements
using the “best available technology economically achievable.” For municipalitics, secondary
treatment (defined in regulation as an 85 percent reduction in certain conventional pollutant
concentrations) must be achieved. EPA is responsible for defining what the required level of
treatment is for municipalities and for each type of industry to meet their standards. However,
where a technology-based standard is insufficient to meet state water quality standards, the CWA
also requires the implementation of water quality-based permit limits to ensure that these state
standards are achieved. EPA also must develop water quality criteria, specifying the maximum
concentrations of pollutants allowable for different designated uses of waters. The states, with
the review of EPA, establish water quality standards that designate uses of their waters and
assign appropriate water criteria to attain and maintain thosc uses.

These requirements are implemented and enforced through permits. All point source
dischargers that discharge pollutants directly into navigable waters are regulated through
National Pollutant Discharge Elimination System (NPDES) permits. NPDES permits are issued
by the EPA, or a state with an EPA-approved permitting program. Currently, 46 states have
approved permitting programs. Permits are based on both technology requirements and water
quality impacts, and they set the concentration of pollutants allowed to be discharged. Nonpoint
sources of pollution are not directly regulated under the CWA; however, states are to prepare
management programs for controlling nonpoint source pollution.

Indirect dischargers—industries that discharge to publicly owned treatment works
(POTWs) rather than directly to navigable waters—must meet treatment standards similar to
those established for direct industrial discharges since POTWs traditionally are designed
primarily for the treatment of domestic sewage.

Title VI of the CWA provides grants to states and territorics for the establishment of
Clean Water State Revolving Loan Funds (SRFs) to assist in the financing the construction of
treatment works. States contribute matching funds to their revolving fund. The SRFs are
available to, among other things, make low-interest loans, make loan guarantees, buy or
refinance local debt, and subsidize or insure local bonds. All projects financed through the SRFs
must meet all enforceable requirements and maintenance of progress towards the goals of the
CWA. The authorization for the SRFs expired in 1994 and the program has not been
reauthorized.

National Environmental Policy Act.

Though not under the jurisdiction of the Committee on Transportation and Infrastructure,
transportation and other infrastructure projects require multiple federal permits and reviews,
including environmental reviews under the National Environmental Policy Act of 1969 (NEPA).
This ensures that projccts are built in a safe and responsible manner and that adverse impacts to
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the environment and communities are avoided, minimized, and mitigated, and that public input is
obtained on the development of a project.

The NEPA review analyzes the potential impacts of the proposed action and investigates
reasonable alternatives. It also provides a framework for meeting other environmental review
requirements, such as those under the Endangered Species Act of 1973 (ESA), the National
Historic Preservation Act of 1966 (NHPA), the Clean Water Act (CWA), the General Bridge Act
of 1946 (General Bridge Act), the Magnuson-Stevens Fishery Conservation and Management
Act (MSA), and the Marine Mammal Protection Act of 1972 (MMPA).

NEPA requires federal agencies to assess the environmental effects of proposed actions
prior to making decisions on projects that are not categorical exclusions. NEPA also ensures the
public is informed of, and may participate in, the decision-making process of any proposed majoi
federal action. If the project clearly does not affect the environment, the review process does not
require further assessment. All federal agencies comply with NEPA by preparing an
Environmental Assessment (EA) or an Environmental Impact Statement (EIS). The EA is a brief
document that provides evidence and analysis to determine whether an EIS is necessary. If the
EA determines that an EIS is not necessary, the agencies issue a Finding of No Significant
Impact (FONSI). An EIS is a full disclosure document that details the range of reasonable
alternatives, analyzes the potential impacts, and demonstrates compliance with applicable
environmental laws and executive orders. A notice of intent (NOI) begins the EIS process and a
record of decision (ROD) completes it.

Effective and early coordination among the diverse sets of participants in the NEPA
review process, as wcll as funding for participating review agencies, are critical to completing
NEPA rcviews in a timely manner. The Water Resources Reform and Development Act of 2014
(Public Law 113-121) contained several NEPA process changes, and the Committce is working
with the agencies on implementing these changes.

Regulation,

To carry out their authorities and implement the requirements of the statutes under their
jurisdiction, agencies like the Corps and EPA will often prepare and release regulations,
guidance, and other documents to help guide decision-making by the agency and help affected
stakeholders comply with the applicable statutory requirements. These regulations, guidance, and
other documents are sometimes required by law, are necessary to interpret the law, or are made
necessary by compelling public need, such as material failures of private markets to protect or
improve the health and safety of the public, the environment, or the well-being of the American
people.

This reguiatory system is intended to protect public health, weltare, safety, and the
environment while promoting economic growth, innovation, competitiveness, and job creation.
In addition, this process is intended to be based on the best available science and allow for public
participation. Further, this regulatory process is intended to promote predictability and reduce
uncertainty. Moreover, this regulatory process is intended to identify and use the best, most
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innovative, and least burdensome tools for achicving regulatory ends, and is to take into account
benefits and costs, both quantitative and qualitative.

Within the Administration, regulations and other guidance may not be released until
reviewed by other Exceutive Branch Ageneies. These include the Office of Management and
Budgct, the Council of Economic Advisors, and various other staff offices within the White
House. The Regulatory Flexibility Act (5 USC 601 ct seq.) requires federal agencies to take steps
to collect input from small entities on regulations and to determine whether a rule is expected to
have a significant economic impact on a substantial number of small entities. When a covered
agency proposal is expected to have a significant impact on a substantial number of small
entities, the agency must convenc a panel to review the draft proposed rule and related agency
analyses under the Regulatory Flexibility Act. In multiple instances, Presidents have issued
Executive Orders in attempts to accelerate and improve the regulatory process, most notably
Executive Order 12866 issued by President William J. Clinton on September 30, 1993, and most
recently Exceutive Order 13777 by President Donald J. Trump.

CONCLUSION

This hearing is intended to provide Members with an opportunity to review solutions and
opportunities to:
reduce inefficiencies and delays in project delivery,
include affordability considerations in the rulemaking process,
enhance state and local roles, and public participation,
use better data and better technology,
maximize bencfits from existing resources, and
provide certainty for non-federal interests.

[ R S R N
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BUILDING A 21ST-CENTURY INFRASTRUC-
TURE FOR AMERICA: THE ROLE OF FED-
ERAL AGENCIES IN WATER INFRASTRUC-
TURE

THURSDAY, MARCH 9, 2017

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:02 a.m. in room
2167, Rayburn House Office Building, Hon. Garret Graves (Chair-
man of the subcommittee) presiding.

Mr. GRAVES OF LOUISIANA. The subcommittee will come to order.
Good morning, and thank you for being here. Before I begin intro-
ducing our witnesses and doing opening statements this morning,
I want to dispense with some of the unanimous consent requests.

I ask unanimous consent that members not on the subcommittee
be permitted to sit with the subcommittee at today’s hearing and
ask questions. Is there any objection?

Without objection, so ordered.

I ask unanimous consent that written testimony submitted on
behalf of the following be included in this hearing’s record: from
the Association of State Floodplain Managers; from Trout Unlim-
ited, including attached report prepared for the Building America
Investment Initiative;! from Food and Water Watch; from the Na-
tional Rural Water Association; three articles by Peter Gleick; from
American Rivers; from the Bay Planning Coalition; a publication
from the American Geophysical Union; and a resolution from the
Subcommittee on Sedimentation, a subgroup of the Advisory Com-
mittee on Water Information.

Without objection, so ordered.

[The information can be found on pages 136-201.]

I ask unanimous consent that the record remain open for 30 days
after this hearing in order to accept written testimony for the hear-
ing record.

Without objection, so ordered.

1The 100-plus-page report entitled “40 Proposed U.S. Transportation and Water Infrastruc-
ture Projects of Major Economic Significance” prepared for the U.S. Department of the Treasury
on behalf of the Build America Investment Initiative can be found online at
https://www.treasury.gov/connect/blog/Documents/final-infrastructure-report.pdf.

o))
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And finally, I ask unanimous consent that the record of today’s
hearing remain open until such time as our witnesses have pro-
vided answers to any questions that may be submitted to them in
writing.

Without objection, so ordered.

Thank you very much, again, for being here today, and looking
forward to hearing from our diverse witness panel today.

The impetus for this hearing was thinking about the fact that
there has been a lot of talk about a major infrastructure package,
about the talk of investment of $1 trillion in addressing some of
America’s infrastructure needs. If we are, say, a year out from be-
ginning, from moving forward on that implementation, what are
some of the things that we should be thinking about right now?
What are some of the obstacles to delivering, to efficiently deliv-
ering infrastructure? What are some of the impediments or oppor-
tunities to improve our ability to quickly get these projects on the
ground?

And that is what we are doing here today. We brought, again,
a diverse panel of witnesses to come provide to us their insight and
thoughts on some of the things that we could be doing to help im-
prove this process.

In the short time that we have been named subcommittee chair,
we have met with dozens and dozens of non-Federal sponsors, of
local governments, of State governments, and other organizations
from across the country, raising strong concerns about regulations
and permitting processes that are in place that simply do not pro-
vide value.

And I want to be clear: the need for regulations that ensure the
protection of our environment, ensure the protection of the health
and safety of Americans, things that look to make sure of the effi-
cacy of investments, the cost-to-benefit ratios are all things that
make a lot of sense. But in many cases, we have found regulations
are solutions in search of problems. And that raises strong concern.

So, again, looking forward to hearing from our witnesses today.

And, with that, I am going to turn to the ranking member, Mrs.
Napolitano.

Mrs. NAPOLITANO. Thank you, Mr. Chair, and welcome to the
Subcommittee on Water Resources and Environment as the new
chairman.

Mr. Chairman, when you and I met just over a month ago to dis-
cuss a potential agenda for Congress, I suggested we start those
areas where we could find common ground. This subcommittee is
most successful when we work together in a bipartisan fashion to
rebuild our Nation’s crumbling infrastructure and prepare our com-
munities for challenges they will face in decades to come.

Without question, this Nation is witnessing a changing water-re-
lated environment, and those changes are having a profound impli-
cation on our local communities, our national environment, and our
overall way of life. Ironically, our respective districts are facing
very different challenges: yours with too much water, and mine, too
often, too little. But the reality is that both districts must adapt
and adequately prepare for what lies ahead.

I am pleased that our first hearing focuses on an area that we
should find common ground: the need for increased investment in
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our Nation’s water-related infrastructure, especially Federal invest-
ment. We all know that the challenges facing our communities are
in addressing the local water resources needs and adapting to a
changing world, whether the issue is crumbling dams and levees,
outdated sewers and stormwater conveyances, inefficient naviga-
tion corridors, or large-scale ecosystem restoration authorities.

I am certain that every Member in this room can point to water-
related challenges facing their constituents at home. Yet, if your
elected officials are like mine, the central theme in meeting these
challenges is the help needed for additional funding. As former
chief of engineers once noted before this subcommittee, by failing
to officially fund projects, we ultimately fail the American taxpayer
by delaying the realization of project benefits, and by unnecessarily
increasing costs due to these delays.

Similarly, when we fail to provide the necessary resources to in-
vest in, update, and adequate maintain our infrastructure, we
should not be surprised when systems fail when communities are
placed at risk, and the cost begins to become greater, and when our
State and local economies underperform.

My communities want to do the right thing. They want to pro-
vide our citizens with safe, reliable, affordable water and waste-
water services, but they cannot do it alone. They are calling on us
in Congress to renew the Federal commitment on—to our water-re-
lated infrastructure.

I was excited when infrastructure investment became a recurring
theme during the 2016 Presidential election. I was equally pleased
when the President made his commitment to triple the funding
level for the Clean and Drinking Water State Revolving Funds.

This subcommittee needs to take the next logical step and ad-
vance legislation like a reauthorization of the Clean Water State
Revolving Fund, to renew the Federal commitment to meeting our
community’s infrastructure needs. This straightforward legislation
last approved on a bipartisan basis by this committee in 2009 will
help our communities meet the challenge of a changing water-re-
lated environment and create well-paying jobs in the United States.

But we need to do much more. We need to address the very real
affordability concerns raised by the communities in a way that does
not weaken the Clean Water Act protections, and ensures our
neighborhoods have access to clean, safe water and reliable wa-
ters—local environments. We need to look at targeting more addi-
tional Federal resources to our urban and rural communities when
the traditional tools fail to meet the financial challenges these com-
munities face on a daily basis.

Mr. Chairman, I believe this committee can play an integral part
in creating and sustaining family-wage jobs, and ensuring U.S. eco-
nomic competitiveness and improving the daily lives of all Ameri-
cans. And I do look forward to working with you on a bipartisan
basis to honor these commitments to our communities. And I yield
back.

Mr. GRAVES OF LOUISIANA. Thank you. And again, I look forward
to working with you and continuing to find common ground.

With that, I yield to the chairman of the full committee, the gen-
tleman from Pennsylvania, Mr. Shuster.



4

Mr. SHUSTER. Thank you, Chairman Graves. And this is a great
way to start off your first hearing as chairman of this sub-
committee, with a hearing like this. So I appreciate it. I won’t tell
anybody our private advice I gave you beforehand, but I know you
will do extremely well.

This is an important hearing. And, as the chairman mentioned,
the President of the United States has said that he wants to figure
out how to spend $1 trillion on infrastructure. And look, $1 trillion
is not going to come from the Federal Government. It has got to
come from a number of different sources. There has to be a Federal
component to it. We know—look at the Highway Trust Fund, the
Harbor Maintenance Trust Fund, the Inland Waterways Trust
Fund, other sources of revenue. We have got to figure out how to
get the Federal revenue up to help with these projects and do its
fair share and do its important part of the work.

Public-private partnerships are part of that solution. I think it is
a good tool in the toolbox, but it is not the toolbox. It is in there
to help and assist, and we got to figure out ways to do that better.
But there is a lot of private money and local money out there.

Just in my home State of Pennsylvania there are two $4 billion
pipeline projects, 100 percent privately funded, and we have got
Government agencies getting in the way of moving these forward.
And I look across this country and there are billions of dollars
across this country that are stuck in the mud, so to speak, with
these Government agencies, and most of them, many times, it is
the Federal agencies. And so reform has to be a huge part of this
effort.

And I know that you folks here, you all deal with the Corps of
Engineers. And I know, as my experience has been across this
country, it takes far too long to get these projects approved. And,
in many cases, they take years to do it, and the projects don’t
change that much because they were pretty sound projects to begin
with. So it is not just the Corps, it is FERC, it is—again, you go
across the Government agencies.

They have got to get to the table at the same time, they have
got to get these projects done. Because if you think about the Inter-
state Highway System, they built 47,000 miles of road, of interstate
highway, in 14 years. I have 60 miles of roadway that took 35
years to get through my district. And that is just unthinkable in
today’s society, with the technology, the science we have to be able
to check these different projects out. We ought to be able to move
them forward, and that is something that I know the chairman,
this chairman, the former chairman, Mr. Gibbs, and myself are all
committed to getting these reforms in place to move these projects
forward.

When you look at the lack of investment in our ports, our har-
bors, inland waterways, the locks, the dams, flood protection, envi-
ronmental restoration, these are all things that we need to move
forward with much faster than we have in the past. And I think
that we can do that.

One of the things that I will be supporting moving forward—that
I have always supported, but we got to get the system put in place
in the right way—is the Harbor Maintenance Trust Fund. Those
dollars, $1.8 billion, we only spent $1 billion on harbors and ports.
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The other $800 million, I am not sure where it goes, here and there
and everywhere. But those dollars were put in that fund, and the
trust was that it was going to be spent on those projects and those
ports and those harbors.

So again, I talked with the President, his people. We have got
to get that into their budget. It makes it easier for us to get it into
our budget. So I am committed to working forward to see that
those dollars get spent on what their intended purposes were.

And when you look at that $800 million, there is probably a
three-, four-, five-, six-times multiplier, because when the Federal
Government comes to the table with these dollars, the locals, the
States, the private sector are all going to make the investments
needed to do what they have to do in those ports and harbors
around the country.

So again, for me this is an exciting time. Never did I think that
a Republican President would be the one to stand up at an inau-
gural address and use the word “infrastructure,” but it happened.
And I am just glad to be here and be part of this, and I am really
excited about this hearing today, and as we go forward.

So thank you all very much. I yield back.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Chairman. And now
I recognize the ranking member, Mr. DeFazio.

Mr. DEFAZ10. Thank you, Mr. Chairman. I want to both welcome
the witnesses, and I want to congratulate you on your first hearing
as chair. I know you are vitally interested in water issues, coming
from a somewhat watery State, shall we say, and I am pleased to
be working with you. And I am pleased that today we are jointly
sending a letter to President Trump, urging him to fully utilize the
Harbor Maintenance Trust Fund as a part of his $1 trillion infra-
structure plan.

As Chairman Shuster noted, $9 billion have been diverted into
a theoretical fund over at the Treasury. Every day, every American
who buys an imported good pays a little bit more for it with the
understanding that that is going to facilitate the movement of
freight in and out of the United States through our ports, and that
more efficient movement would actually pretty much offset the
minuscule tax. Unfortunately, if you don’t spend the tax, then you
still have the delays, the ships parked miles out into the ocean, and
so people are paying the tax, the money isn’t being spent, and they
are paying more for the imported goods because of the delays.

We are breaking faith with the American people. It seems kind
of like a no-brainer. On a daily basis, our 59 busiest harbors have
35 percent availability of maximum depth. And that is not even to
deal with the new challenges of the post-Panamax ships. So I am
hopeful that we can move forward with that.

I did get a version of that, somewhat awkward and crippled, out
of this committee because of the budget rules—which are waived
on a daily basis around here, but in that case, boy, they had to be
enforced—so I am hopeful we will do it honestly and just say, hey,
forget about the stupid budget rules, let’s spend the tax for the pur-
pose for which it was collected, deal with the maintenance backlog
in our harbors, and more efficiently move freight.

There is a regulatory pendulum. It can swing way over here and
way over there. The sweet spot is in the middle. And it is always



6

difficult to get there. I believe there are unnecessary delays and
impediments due sometimes to bureaucracy and to, you know, mis-
guided regulations. I have been having an ongoing dispute with
FEMA and National Marine Fisheries up in my region. So I can
understand that, and I welcome an honest discussion of that.

But I also caution that you don’t swing to the other extreme,
which is, you know, we are just going to facilitate projects, whether
or not they are well thought-out, whether or not they have commu-
nity support, and whether or not they might have unintended con-
sequences. Look at 50 years ago, the central and southern Florida
project, which was authorized in 1948, which diked Lake Okee-
chobee, Kissimmee River. Part of the Everglades was drained. It is
widely recognized by the residents, the communities, and everyone
around there, as a disaster. And now Congress, 50 years later,
passed a plan that cost $10 billion to reverse some of that.

So, if we approach some of these major projects in a more bal-
anced way, I think we will be better off and not have to try and
reverse their impacts later.

We have had significant testimony before this committee, includ-
ing a former colleague who was head of the Corps of Engineers for
a brief period of time until he came here before this committee,
presented the Bush budget for Corps of Engineers, and I said, “Is
that budget adequate to deal with these backlogs and all these
other problems we have,” and he said no. The next week he re-
signed to spend more time with his family.

So, you know, we need to encourage honesty. And the honest
thing is the most major impediment is lack of funding, plain and
simple. And then we can deal with any regulatory burdens that
crop up in the interim. I mean, in surface, you can’t say that the
150,000 bridges out there, 99 percent of which are not going to re-
quire any major environmental analysis, that need to be repaired
or replaced, are not getting done because of environmental, you
know, restrictions. They are not getting done because the Govern-
ment isn’t investing the money in the National Highway System.
It is the same with our ports and harbors, which is under the juris-
diction of this subcommittee.

So, I welcome the witnesses here today. I want to hear and hope
to hear about that kind of balance and the need to better invest.
Thank you, Mr. Chairman.

Mr. GRAVES OF LOUISIANA. Thank you. With that, I would like
to turn to our first witness.

We have Mr. Jerry Ellig, who is the senior research fellow at the
Mercatus Center at George Mason University. Mr. Ellig, you are
recognized for 5 minutes.

OK, this—is the timer working? OK.



7

TESTIMONY OF JERRY ELLIG, PH.D., SENIOR RESEARCH FEL-
LOW, MERCATUS CENTER AT GEORGE MASON UNIVERSITY;
GARY MCCARTHY, MAYOR, SCHENECTADY, NEW YORK, ON
BEHALF OF THE U.S. CONFERENCE OF MAYORS; JOHN LINC
STINE, COMMISSIONER, MINNESOTA POLLUTION CONTROL
AGENCY, ON BEHALF OF THE ENVIRONMENTAL COUNCIL OF
THE STATES; MIKE INAMINE, EXECUTIVE DIRECTOR, SUT-
TER BUTTE FLOOD CONTROL AGENCY; JONATHAN
KERNION, PRESIDENT, CYCLE CONSTRUCTION COMPANY
LLC, ON BEHALF OF THE ASSOCIATED GENERAL CONTRAC-
TORS OF AMERICA; KATHY L. PAPE, SENIOR VICE PRESI-
DENT REGULATORY POLICY AND BUSINESS DEVELOPMENT,
AMERICAN WATER, ON BEHALF OF THE BIPARTISAN POLICY
CENTER, EXECUTIVE COUNCIL ON INFRASTRUCTURE; AND
KEVIN DEGOOD, DIRECTOR OF INFRASTRUCTURE POLICY,
CENTER FOR AMERICAN PROGRESS

Mr. ELLIG. Thank you, Mr. Chairman. I guess I should say to
multiple chairs and multiple ranking members, thank you for the
opportunity to testify today. My name is Jerry Ellig. I am an econo-
mist and a senior research fellow at the Mercatus Center at George
Mason University. And I come to approach today’s topics a little bit
differently, because I was asked to talk a little bit about some gen-
eral problems and tendencies in the U.S. Federal regulatory proc-
ess that may be the source of some of the frustrations that some
of the members of the committee and the subcommittee just men-
tioned in some of the opening statements.

I come to this as a generalist. Most of my research in the past
15 years has focused on the Federal regulatory process and per-
formance management of Federal agencies. So I don’t come to this
as an expert on the particular programs this committee has juris-
diction over. But, nevertheless, I was asked to talk about some gen-
eral regulatory issues.

There is a tendency in our Federal regulatory process for folks
to focus on intentions, rather than outcomes; intentions, rather
than results. And there are at least three kinds of symptoms of this
that I can mention.

One is a tendency of regulatory decisionmakers to focus on activi-
ties and outputs, rather than results. So we have, for example, a
lot of folks in Federal agencies who honestly believe that their job
and their success should be measured by production of regulations,
or perhaps by enforcement activity, rather than how many prob-
lems did they solve, what did they actually accomplish.

A colleague of mine at the Mercatus Center interviewed a num-
ber of economists in Federal regulatory agencies a number of years
ago, and one of them described the way his agency worked as,
“Success is putting out 10 regulations a year, and bigger regula-
tions are bigger successes.” You notice there is nothing in there
about actually achieving results, because we are focused on meas-
uring activities and outputs, rather than focused on measuring
what have you actually accomplished with the regulation.

And the solution really has to start with Congress articulating
what outcomes it wants to achieve when it authorizes regulatory
legislation, and then following up to ensure that retrospective as-
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sessment is done to find out whether the regulation achieved the
intended purpose. And, if so, at what cost.

Another related problem is there are often serious deficiencies in
the analysis that Federal agencies are supposed to do. They are
supposed to inform regulatory decisions. Now, a lot of water
projects and other types of projects go through some type of benefit-
cost analysis. And you might say, well, gee, what is sauce for the
goose ought to be sauce for the gander. Folks who want to con-
strain what can be done in those projects through regulation
should also be going through the same kind of analysis. And execu-
tive branch agencies are required to do this by Executive orders,
but we often find that there are serious deficiencies and omissions
in the analysis. I have seen that in my research. A lot of other folks
who actually research the quality of agency analysis, regulatory
agency analysis, find the same thing.

The final problem we often have is something I call ready-fire-
aim regulation. Now, this occurs when regulatory agencies essen-
tially decide what they want to do, and only then conduct the re-
search that is supposed to inform their decisions. And the process
of doing the research becomes the process of creating a litigation
support document to support decisions that have already been
made for other reasons.

One of my colleagues, who actually spent 27 years as an econo-
mist in the Federal Government, told me about an adventure he
had where he was working on a regulation. The agency had already
decided to issue it. He was still working on the analysis that was
supposed to determine whether it was worth doing, and he was told
on a Friday afternoon, “If you can’t find more benefits over the
weekend, don’t bother coming back to work on Monday.”

Folks, that is not the way that regulatory agencies should be ap-
proaching regulation. And again, this does not always happen.
There are good, committed people at regulatory agencies who do a
good job figuring out what they are supposed to do before they
make decisions. But there is also plenty of research that dem-
onstrates that there are often some pretty significant deficiencies
in either the quality of agencies’ underlying analysis, or maybe
they do good analysis but they don’t necessarily pay attention to
it.

So, all three of these kinds of problems occur when we focus on
good intentions, rather than focusing on outcomes. And if we want
to fix the problem, we need to flip that around so that we are fo-
cused on regulatory outcomes first, and the evidence of what is
happening, whether it is being done, and what agencies are actu-
ally trying to accomplish.

Mr. GRAVES OF LOUISIANA. Thank you.

Our next witness is the Honorable Gary McCarthy, mayor of
Schenectady, New York.

Mayor McCarthy, you are recognized for 5 minutes.

Mr. McCARTHY. Chairman Shuster, Chairman Graves, Mrs.
Napolitano, members of the committee, thank you for the oppor-
tunity to be here this morning.

Since 2011, Schenectady has borrowed, collectively, just under
$53 million to be spent on upgrading pipes, replacing equipment,
and rehabilitating our wastewater treatment plant. In 2017 the



9

city is embarking on an SSO [sanitary sewer overflow] mitigation
project, including a $24 million project to eliminate a sanitary
sewer overflow, and $6 million to improve our system’s overall re-
siliency.

Schenectady does not contest the importance of environmental
protections and efforts, and has significantly invested in these
projects. But we are being forced to expend even more funds, while
we are still attempting to recover from the great recession and dec-
ades of population decline in an old industrial city. Our strong local
economic recovery has been placed in a precarious situation by this
significant burden.

In addition to the tax burden, the consent order the Schenectady
operates under requires a 4-to-1 exchange for new connections. I
want to emphasize that, that Schenectady is not allowed to do a
new hookup unless I remove four other hookups or entry points
within the system. This critically limits our economic development
projects, and is totally counterproductive to what we have been try-
ing to accomplish in our community.

While we face the burden of traditional infrastructure, we are
only scratching the surface on what is possible through Smart City
technology. Our partnerships with our business community have
allowed us to install at this point roughly 200 smart lights, which
will reduce our cost and improve the delivery of several key city
services. This emerging technology allows us to use this platform
for real change. Data will be collected and disseminated to users,
allowing much more educated and appropriate decisions to be
made.

Additional devices, such as analytic cameras, temperature and
motion sensors, traffic monitoring devices, and the potential for
interconnected health care and other life safety devices deployed on
a network of over 5,000 city streetlights provides an opportunity to
evaluate numerous core challenges in an urban environment.

This 21st-century infrastructure cannot be ignored while we bear
the burden of investment in the more traditional infrastructure. To
do so would be to put the city and the Nation’s long-term—is a
peril, as we have missed this critical opportunity for economic
growth and improve educational opportunities and long-term effi-
ciencies within our communities.

What I would ask today is that we need increasing partnership.
We look to continue the SRF program, as well as CDBG, and look-
ing to provide grants in the WIFIA funding in protecting municipal
bonds.

And other ways that you can help would include passing the In-
tegrated Planning and Affordability legislation, commonly referred
to as H.R. 465. I want to thank Mr. Gibbs for listening to the may-
ors’ concerns regarding unfunded mandates and affordability in his
introduction of H.R. 465. This bill would allow local governments
to work with the EPA to develop plans where we can comprehen-
sively deal with the biggest environmental and public health needs
first, and do it in a way that is more affordable to our citizens.

I have a letter that is signed by members of—representing the
U.S. Conference of Mayors, asking for cosponsors in the passage of
H.R. 465, and that has been attached to my testimony submitted
to you.
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By reauthorizing and fully funding the brownfields law, you will
be encouraging the recycling and reusing of properties and upgrad-
ing of existing infrastructure. In addition, many communities rede-
velop brownfields to create more green infrastructure, which helps
with stormwater controls.

And I have already mentioned how Schenectady is utilizing new
technology for our above-ground systems. However, there can also
be improvements that can be made below ground. All utilities can
improve service through the incorporation of modern technologies
specifically designed to increase efficiencies and reduce cost. Con-
gress and the administration should be supporting the renewable
public water and sewer infrastructure in America through new
technology.

There is much Congress and the Federal Government can do to
work in partnership with our Nation’s cities to upgrade our infra-
structure and invest in our future. And we need to end the siloed
approach of handling issues, and think holistically on how to deal
with our infrastructure, environmental, economic development con-
cerns, as we work together.

Again, I thank the committee for the opportunity to be here
today, and look forward to your questions.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Mayor. And to intro-
duce our next witness, I am going to recognize Mr. Nolan.

Mr. NOLAN. Thank you, Chairman Graves and Ranking Member
Napolitano, and members of the committee. As a member of the
full committee, I am grateful for your allowing me to sit in on to-
day’s important hearing.

And by way of introduction, let me say, you know, one thing we
all agree on is that our Nation’s outdated and obsolete wastewater
treatment and drinking water systems are desperately in need of
repair. And in many cases, crumbling before our eyes and degrad-
ing our waters and the health of our people.

With that in mind, it is my honor to introduce my good friend,
Minnesota’s good friend, our commissioner of the Minnesota Pollu-
tion Control Agency, John Linc Stine, who is here on behalf of the
Environmental Council of the States.

John has spent over 30 years as a powerful and tireless and gift-
ed advocate in the fight to protect our precious air and water and
land from pollution and degradation. We are all very proud of his
great leadership, and I am very proud to have the opportunity to
introduce him to the committee here today.

John, welcome.

And thank you to the committee for allowing me to make this in-
troduction.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Nolan.

Mr. Stine, you are recognized for 5 minutes.

Mr. STINE. Thank you, Congressman Nolan. Thank you, Mr.
Chair, for this opportunity, and Ranking Member Napolitano. I am
John Linc Stine, I am commissioner of the Minnesota Pollution
Control Agency, as Mr. Nolan said, and I represent also, as the
president of the Environmental Council of the States, or ECOS, a
nonpartisan national organization of my colleagues who lead State
and territorial environmental protection agencies across America.
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And, Chairman Graves, as you know, the Mississippi River be-
gins in the State of Minnesota at Lake Itasca, and ends in your
State. And I take it as my duty to deliver the cleanest water pos-
sible that Minnesota can send your way.

States hear every day from our citizens about the value of clean
water, adequate flood control, and prevention of pollution. Infra-
structure underpins every one of those issues, and we know that
a society cannot thrive without clean water. Industry and jobs de-
pend on a reliable water supply and the capacity to process waste-
water.

Clean water is vital to manufacturing, recreation, and other in-
dustries that are central to our economy. The community of Wor-
thington in southwestern Minnesota is making needed improve-
ments to their wastewater treatment plant to accommodate a meat-
packing operation that needs to expand. Nearby, Morris, another
community, needs to make improvements to their drinking water
system to provide water for their ethanol plant.

ECOS aims to strengthen the partnership between the States
and the Federal Government to implement our Nation’s environ-
mental laws and policies while focusing on results. Water infra-
structure is one of the focus areas of our ECOS document, “Priority
Issues in a Time of Political Transition,” which we produced to ad-
dress the new administration’s priorities. Our members identified
20 priority projects for wastewater and water supply, by State, that
are ready to go in 2017. That list amounts to $18.2 billion in need.

Our country prospered and thrived, thanks to the investments
that were made in water infrastructure 75 to 100 years ago. Some
of the most significant of those have occurred since the passage of
the Clean Water and Safe Drinking Water Acts. Federal, State,
and local partnerships helped make those investments successful,
and we need to continue to make investments that are critical to
the upkeep of those initial investments. Federal funding, using por-
tions of the EPA’s State and Tribal Assistance Grants, which make
up the Clean Water and Drinking Water State Revolving Loan
Funds, are critical to those investments.

The revolving nature of those loan programs and States’ efforts
to maximize the Federal capitalization grants ensure a continuing
return on investment. The successful history of national water and
wastewater programs, however, is overshadowed by the enormous
and extensive need. Estimates range from $384 billion through
2030 for our drinking water infrastructure, and $271 billion
through 2022 for wastewater infrastructure needs.

Our distressed urban areas, small communities, and rural com-
munities are particularly pressed to make the needed water infra-
structure investments. Many of these communities find it difficult
to keep up with the numerous increasingly complex Federal re-
quirements due to a small tax base, lack of adequate financing op-
tions, management skills, trained personnel, and systems to man-
age environmental requirements.

ECOS continues to raise the importance of efficient, affordable,
and timely financial award to these distressed communities. For
example, the community of Gilbert in Congressman Nolan’s district
is a mining town that is facing an $8.6 million project to replace
a old wastewater treatment plant to reduce overflows of raw sew-
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age. They have a declining population and high unemployment.
They simply cannot afford a project of that size without assistance.

Reliable infrastructure is critical to the protection of public
health and community well-being because lack of clean water is a
serious health threat. In the southern Minnesota community of St.
Peter they had high nitrate levels in their groundwater because
shallow groundwater is the only available water source in that part
of our State. And in order to protect their community, they needed
to make the investments to treat for nitrates. They did it to protect
their children’s health, and the health of their elderly.

Minnesota has invested in programs to monitor and regulate cor-
rosion and aging water systems, and we need to continue to do that
at the State level.

As science has increased the awareness of public health risks,
and the environmental regulatory system has grown more complex,
there are disagreements over the cost and levels of protection that
continue to make national headlines. But we must remember our
foremost obligation: to protect the environment and public health
through investments in our country’s infrastructure. Thank you
very much.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Stine.

Our next witness is Mr. Mike Inamine, who is executive director
of the Sutter Butte Flood Control Agency.

Mr. Inamine, you are recognized for 5 minutes.

Mr. INAMINE. Good morning, Chairman Graves, Ranking Member
Napolitano, and members of the committee. My name is Mike
Inamine, and I am executive director of the Sutter Butte Flood
Control Agency. Thank you for the opportunity to address the com-
mittee on this most important timely issue.

Before beginning my testimony, I would be remiss if I did not ac-
knowledge Congressmen LaMalfa and Garamendi who are not here
right now. These are two members of the committee who have been
true partners on these local efforts from the start. But for their ef-
forts, I would be telling a very different story today.

Sutter Butte Flood Control Agency, or SBFCA, as it is known,
was formed in 2007 to consolidate the efforts of several agencies
and communities with flood management responsibilities and im-
plementing locally led flood protection projects. SBFCA is a joint
powers authority composed of the cities of Biggs, Gridley, Live Oak,
Yuba City, the counties of Sutter and Butte, Levee Districts 1 and
9. SBFCA leads the planning and implementation of flood control
projects in this historic agricultural basin.

The Sutter-Butte Basin covers 300 square miles along the west
bank of the Feather River, immediately downstream of Lake
Oroville. The basin is home to 95,000 residents and encompasses
$7 billion of damageable assets. The region has sustained numer-
ous floods, including the 1955 levee failure on the Feather River,
which resulted in the deaths of at least 38 people.

The goals of the agency are to achieve 200-year level of flood pro-
tection for urban communities in the north, and 100-year protection
or equivalent in the south, in the rural areas. Under State law,
urban or urbanizing areas cannot be developed without achieving
a 200-year level of protection—that is twice the FEMA level of pro-
tection—thus eliminating opportunities for risky residential devel-
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opment. SBFCA is nearing completion of the $300 million Feather
River west levee project that provides a 200-year level of protection
for the northern basin.

The United States Army Corps of Engineers has traditionally
been the most important builder of flood projects, as well as the
most powerful regulator of these same projects. I would like to
briefly comment on the local relationship of the Corps of Engineers
under these two important processes.

Basically, there are two ways for a local agency to get a Federal
project levee fixed in California: partner with the Corps of Engi-
neers under the Civil Works Program and wait a couple of decades
or more; the second path is for a local agency to pass a local assess-
ment, often very difficult, then cost-share with the State of Cali-
fornia and be consistent with the strategic Central Valley Flood
Protection Plan, then seek permission from the Federal Govern-
ment to fix their levee under an article of law called section 408.

This latter process is also quite slow, taking 3 to 4 years for large
flood projects. This year, SBFCA will complete the Feather River
west levee project, which improves about 30 miles of Federal
project levee, without changing the design or purpose of the project,
and without spending a dime of Federal money. Yet this permission
process took 19 months, and is considered light speed, a world’s
record.

The Corps has recently improved the civil works planning proc-
ess. SBFCA was pleased to be one of four pilot projects selected
from throughout the country to test the 3x3x3 planning process. To
the Corps’ great credit, the Sutter Basin study was a great success,
and met all objectives. The Corps delivered.

However, authorization is only part of the story. The appropria-
tions process takes more Acts of Congress and takes several years,
never mind construction. In the case of the Feather River west
levee project, we have already constructed 80 percent of the Fed-
eral project with our own money, yet we are struggling to get the
Federal Government to finish the job. Thus, the successes of the
planning study, State/local innovative financing, and local initiative
may be squandered on this traditional appropriations process.

There are a number of things the Corps can do to improve risk
reduction, whether performed by local, State, Federal, or even pri-
vate entities.

Prioritize work by risk reduction, not who builds the project. In-
corporate the successful 3x3x3 process into the 408 permission. We
are heartened and grateful that Civil Works Director James Dalton
has already initiated changes, and we hope to see these expanded
and codified. This is a big deal for local agencies.

Do not intermingle 408 permission processes with separate civil
works processes. Otherwise, delays are inevitable.

Allow local, State, and even private entities to construct civil
works projects. WRRDA 2014 [Water Resources Reform and Devel-
opment Act of 2014] includes a provision to advance this concept.
However, this pilot has not happened to date.

And finally, proactively consult with the Advisory Council on
Historic Preservation on issues concerning Native American cul-
tural resources.
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This statement would be incomplete without noting the impor-
tance of the single most important flood control feature on the
Feather River, Oroville Dam. Feather River is the discharge chan-
nel of Oroville’s spillway. Dams and levees are a system, and as the
ongoing crisis at Oroville Dam evolves, it is easy to forget that the
primary failure mode that will result in loss of life and property is
not necessarily dam spillway failure, but rather, levee failure.
Oroville Dam has appropriately captured all of our attention at the
moment, but we cannot neglect the vulnerability of our levees in
the system that includes the Oroville Dam.

Thank you for holding this hearing and your continued attention
to these important issues. Our lives and livelihoods depend on it.

Mr. GRAVES OF LOUISIANA. Thank you very much.

Next witness is Mr. Jonathan Kernion—thank you very much for
being here—president of Cycle Construction Company.

Mr. KERNION. Thank you. Chairman Graves, Ranking Member
Napolitano, Chairman Shuster, and other members of the com-
mittee, thank you for inviting me to speak before you today.

I am Jonathan Kernion, president of Cycle Construction Com-
pany, based in Kenner, Louisiana. Our company is a family-oper-
ated general construction firm founded in the late 1990s. We focus
on heavy civil construction, marine construction, coastal restora-
tion, environmental infrastructure, underground utilities, roads,
bridges, demolition, waste management, and emergency response.
I testify before you as a member of and representing the Associated
General Contractors of America.

I want to add something in this—what I am talking, and I am
going to plagiarize something I heard from one of our levee district
heads in—down in South Lafourche. He has been waiting now to
build the levee for 5 years to get a wetlands permit so he could
build the levee to save, literally, hundreds of thousands of lives,
money, property, everything else. And he still hasn’t got a wetlands
permit.

And he made a very, very unique reference to that, and he said
that in 1941 Japan bombed Pearl Harbor. We were not a super-
power at the time, but at the time we didn’t have much, you know,
as far as power. And what he said was, in the 4 years after that,
we built close to 80,000 aircraft, 1,200 large combat ships, re-
cruited and trained well over 7 million combat-ready troops, and
we became a superpower of the world. But today, in 2017, he can’t
get a Federal wetland permit in 5 years to build a levee to save
lives, which pretty much sums up the story and tells it.

I will go on from there. In order to build a 21st-century infra-
structure, we need to be able to build it some time this century.
Sadly, that is easier said than done. There are many kinks in the
chain that can delay construction for years. In my testimony, I try
to highlight some opportunities to more efficiently deliver water in-
frastructure projects during the preconstruction and actual con-
struction phases.

Before construction begins, there are many—too many—Federal
agency cooks in the environmental review and permitting kitchen.
They follow laws and regulatory processes that came about inde-
pendently, laid on top of one another with little or no regard for
how they fit in the overall process. And even when you get to the
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top of the environmental review ladder, a backyard lawsuit can
shoot you down to the beginning of the game.

As such, projects can be delayed years and even decades, waiting
for environmental reviews and permits to be completed. In my
home State of Louisiana, we don’t have years to protect and restore
our environmental sensitive coastline. A football field worth of
coastline erosion is caused, on average, every hour. It is alarmingly
ironic that the lengthy environmental permitting and review proc-
esses that are intended to protect our coastline could, at least in
part, lead to its further destruction.

AGC looks forward to working with this committee to better inte-
grate the Federal environmental review and permitting process,
building upon the reforms of NEPA and the past transportation re-
authorization bills, and curving frivolous environmental lawsuits.

During construction, contractors face two primary problems: cer-
tain and reliable project funding streams, and Federal agency inde-
cision. We do not build our homes from the ground up over a course
of 30 years. However, we too often build our Nation’s water infra-
structure that way.

While we can point to Federal agencies as a cause for many prob-
lems, the buck starts and stops with Congress, literally. Until Con-
gress allows water infrastructure projects to be funded outside the
whims of the annual appropriation process, where funding comes
in uncertain dips and drabs, we will continue to face unnecessary
construction delays.

One of the greatest challenges contractors face on the Federal
water infrastructure job site is obtaining decisions from Federal
agencies. Former President Theodore Roosevelt is credited in say-
ing, “In any moment of decision, the best thing you can do is the
right thing, the next best thing is the wrong thing, and the worst
thing you can do is nothing.”

As with any construction project, unforeseen issues may and will
emerge. The problem comes with getting the Federal agency to
make a decision to act or not. Decisions may have to move up the
chain of command. If the right person or persons are not available,
the decision sits on their desks. AGC hopes to work with the com-
mittee to reduce the links in the chain of the command necessary
to shorten and obtain timely decisions during construction.

Thank you again for inviting AGC to testify before the committee
today. I look forward to answering any questions you may have.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Kernion.

Our next witness is Ms. Kathy Pape, senior vice president of reg-
ulatory policy and business development at American Water.

Ms. Pape, you are recognized for 5 minutes.

Ms. PAPE. Thank you, Chairman Graves, Ranking Member
Napolitano, Chairman Shuster, and members of the committee. My
name is Kathy Pape. I am senior vice president of regulatory policy
and business development at American Water, which is the largest
investor-owned water and wastewater service provider in the
United States. We provide water and wastewater service to about
15 miﬂion people in 47 States, and that includes 12 military bases,
as well.

I appear before you today on behalf of the Bipartisan Policy Cen-
ter’s Executive Council on Infrastructure. That group’s goal is to
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focus on how private investors can help to fund public projects. We
have three recommendations for you today. But before I get into
those three recommendations, I would like to give you a real-life
example of a private company helping a public project about 110
miles north of here in Fairview Township, Pennsylvania, in late
2015.

Fairview Township decided to sell its wastewater system to
Pennsylvania American Water. As a result, that township was able
to pay off all of its sewer debt, was able to reduce property taxes
by 50 percent, and it was able to refund a $10,000 per-customer
hookup fee that the township charged. Just one example of many
that I could give.

We have three recommendations today, and the first one involves
where investment goes. And our belief is—and recommendation
is—that investment should go towards sustainable and compliant
water and wastewater systems. That means spend Federal money
wisely. The way the system is set up now, most Federal dollars will
go toward the most noncompliant systems. There is points given for
noncompliance. Our belief is that putting money toward a poorly
run system is like a shot of Botox. It is short term, it won’t erase
years of abuse, and you will need it again and again and again.

Dollars should go towards those systems that are capital-efficient
and that are also cost-transparent. And by that I mean systems
that charge true cost of service. Many times true cost of service is
not charged either because there has been an influx of Government
money, or because Government leaders don’t believe that charging
true cost of service will help them politically. But a system is not
sustainable if true cost of service is not charged.

Our second recommendation goes towards options and alter-
natives. As somebody said this morning, the Federal Government
can’t fully fund $1 trillion. But there are many, many private in-
vestors who are willing to help do that. We have 56,000 community
water systems, 19,000 wastewater pipe systems, 14,000 wastewater
treatment systems, many of which were funded in the 1970s by
Government grants, and those Government grants aren’t around
any more.

So we have our economic vitality being challenged, as well as the
health of our children and grandchildren. We need to look for new
ways and break down regulatory burdens. More alternatives, more
options.

And finally, the third recommendation is relatively simple, and
that goes to the Clean Water State Revolving Fund. Private compa-
nies are not eligible for funding under the clean water or the
wastewater part. We can access Drinking Water State Revolving
Funds, so we would ask that that is one of the ways to help private
com&)a(ilies help the Government to fund the infrastructure that is
needed.

In summary, our recommendations are three: invest wisely, put
dollars toward those systems that are most compliant, that are sus-
tainable, and have a track record of doing what should be done;
second, that is break down those regulatory barriers and offer more
options—many of those barriers have been mentioned this morn-
ing; and finally, provide access to the Clean Water State Revolving
Fund.
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Mr. GRAVES OF LOUISIANA. Thank you, Ms. Pape. I appreciate
your testimony.

And our last witness is Mr. Kevin DeGood, who is director of in-
frastructure policy at the Center for American Progress.

Mr. DeGood, you are recognized for 5 minutes.

Mr. DEGooD. Thank you, Chairman Graves and Ranking Mem-
ber Napolitano, and members of the committee, for inviting me to
testify. It is an honor and a privilege to contribute to this commit-
tee’s work.

Water is an essential element of our daily lives and vital to our
economy. The start of the 115th Congress presents Members with
the opportunity to review the investments and policies needed to
move the country forward in the coming years.

And while the elections on November 8th produced a change in
leadership in Washington, one thing remains clear: no one walked
into a voting booth demanding dirtier water, lower wages, and
higher profits for Wall Street. And yet, weakening the Clean Water
Act, eliminating Davis-Bacon prevailing wage standards, and push-
ing high-cost equity capital through public-private partnerships
will do all of those things.

Rather than rolling back the environmental progress of recent
decades, this Congress has a clear mandate to build a stronger,
cleaner future for our communities by providing direct funding to
improve water quality and reliability, flood control, and navigation
in a sustainable way.

State and local governments, as well as drinking and wastewater
authorities face enormous infrastructure challenges. Many legacy
facilities have come to the end of their useful life, requiring major
rehabilitation or outright replacement. At the same time, popu-
lation growth, source water pollution, and increasingly extreme
weather patterns brought about by climate change have added to
the complexity and cost of providing safe and reliable water and
protecting against the ravages of flooding, drought, and sea-level
rise.

The EPA estimates that the Nation will need approximately $655
billion to maintain current health and environmental standards.
The recent winter storms that have lashed northern California
offer a powerful lesson in how rapid swings from intense drought
to intense precipitation can overwhelm critical facilities that were
designed using more stable climactic assumptions.

More than 180,000 residents in the Oroville region had to be
evacuated on short notice due to spillway failures. This episode
highlights the fragility of older facilities, and the essential role that
water infrastructure plays in supporting public health, safety, and
economic productivity.

California is not alone in facing water infrastructure challenges
from climate change. For example, south Florida must modernize
a host of facilities to deal with rising seas. For these communities,
adapting to climate change is an issue of basic economic viability.
Based on detailed technical work from Swiss Re, a company in the
reinsurance industry, the Miami-Dade sea level rise task force de-
termined that major improvements would be needed to “avoid or
postpone wholesale abandonment due to noninsurability or the
high cost of premiums.”
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The stress that climate change places on the built environment
will only grow over time. We have a choice: invest and adapt, or
pay an even higher price down the road.

In the Cleveland area, the Northeast Ohio Regional Sewer Dis-
trict faces significant challenges meeting Clean Water Act stand-
ards. Like many older communities, Cleveland has a combined
sewer system that, during heavy rains, often discharges untreated
wastewater into the Cuyahoga River and Lake Erie. On average,
the district discharges more than 4 billion gallons of untreated sew-
age each year. In 2011, the district entered into a consent degree
with the Environmental Protection Agency to make numerous up-
grades to their system, including a combination of gray and green
infrastructure.

These public agencies responsible for managing the water infra-
structure highlighted by these examples share one key char-
acteristic. They don’t need another credit card from Washington or
to saddle taxpayers with expensive private equity through public-
private partnerships. What these jurisdictions need is a strong Fed-
eral partner ready to provide direct funding.

Proponents of public-private partnerships often state that there
are billions of dollars of capital waiting on the sidelines. Implicit
in this statement is that water agencies and other project sponsors
face a lack of liquidity. This is simply not the case. Demand for
public debt in the U.S. is robust. Moreover, the favorable tax treat-
ment afforded to municipal bond investors means the public sector
is able to secure municipal financing that is often three to five
times cheaper than equity capital.

Today the public sector has access to municipal financing, as well
as Federal credit facilities like WIFIA and federally supported
State revolving funds at historically low rates. Simply stated, for
many cities and water utilities, access to affordable credit is not
the binding constraint. Instead, there is a shortage—the shortage
of local revenues to support new project debts.

Many communities do not take full advantage of their capacity
to generate additional revenue through taxes and user fees. How-
ever, even when they do, there are real limits on the total addi-
tional revenue they can reasonably generate, which often falls
short of overall needs.

Increased Federal funding is needed to grow our economy, ensure
timely compliance with water quality mandates, as well as to deal
with changes presented by climate change. These resources should
be used to leverage additional State and local dollars where pos-
sible, and to target those communities facing the greatest need.

Additionally, Federal funds should focus on those categories of
projects that, all too often, take a back seat to traditional gray in-
frastructure, including efficiency upgrades, watershed restoration,
and nonpoint source pollution mitigation.

Thank you again for the opportunity to address this committee.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. DeGood. I appreciate
your testimony. We are going to go ahead and roll into questions,
and I am going to recognize myself for 5 minutes.

Mr. Ellig, when I was reading your testimony last night I was
really impressed with the thought process, and that you talked
about appropriate metrics on regulations in ensuring that regula-
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tions are truly focused upon outcomes that are in the best interest
of the American public.

Just a few months ago, or a few weeks ago, we had bipartisan
legislation that was included into the Regulatory Accountability
Act, a bill that we had introduced last year called PROVE IT [Pro-
viding Retrospective Observations Validating Economics and In-
creasing Transparency]. And what that does is it requires that Fed-
eral agencies come back 5 years after a regulation has been final-
ized to collect actual compliance information from stakeholders.
Not predicting, but actually collecting real information, doing a
look back, determining the impact of—the true impact of those reg-
ulations, and we were shocked to find that there was little in—re-
quired of agencies to actually go back and true-up their cost esti-
mates on—in terms of the cost of compliance with regulations.

Do you have specific examples of where you have seen regula-
tior}?s, or the regulatory process, improperly applied that you could
say?

Mr. ELLiG. Well, I think some of the types of problems like that
that I have seen, and that my colleagues at the Mercatus Center
have seen in their research, involve barriers that maybe prevent
better or more intensive use of some of the existing infrastructure.

For example, several of my colleagues have looked into the issue
of supersonic flight and found that one of the biggest barriers to
supersonic flight in the United States is it is banned in the Conti-
nental United States. And this was because of a legitimate concern
about noise, about sonic booms. But with advances in materials,
advances in engineering, it may very well be possible to design air-
planes—probably not as big as the Concorde—but design airplanes
that can actually travel supersonic speeds while meeting a reason-
able noise standard that protects the public. And that is the dif-
ference between focusing on outcomes versus just focusing on in-
tentions.

If we really want a regulation that focuses on outcomes, then
have a noise standard that supersonic air transport needs to meet.
Don’t ban it, entirely. But those are the kind of barriers to innova-
tion that we get when we just, you know, focus more on the proc-
ess——

Mr. GRAVES OF LOUISIANA. Sure.

Mr. ELLIG [continuing]. Rather than getting results.

Mr. GRAVES OF LOUISIANA. Yes, thank you. And I think—I would
love for you to give a clinic to Federal regulatory agencies to focus
on outcomes and true interest to the American public.

Mr. Inamine, I want to ask two questions. Number one, you
talked about the 408 process. And certainly that has been some-
thing that I think Ranking Member Napolitano and I have both
heard a lot of concerns about, just predictability and timeframes
associated with that review process. While certainly it is important
to ensure that we understand the impact of any project to Federal
infrastructure, Federal water resource infrastructure, can you talk
about the timeline of—and I know you mentioned 19 months, light-
ning speed, but the timeline of that decision, and what would have
happened if it was approved faster?

Mr. INAMINE. So for that specific incident—I say 19 months. It
actually took much longer. And I want to point out—this is not a
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hit piece on the Corps of Engineers. They are a really competent,
well-meaning, smart people, people that are working on this 408
process. I think they are bound up in a very stovepiped organiza-
tion, and it makes it very difficult to perform, because the outcome
of this, as noted by a previous speaker, is public safety. It is very
important. Most people are generally pointed in that direction.

Now, with regard to 19 months, what had to happen was the
Corps of Engineers, in order to set that world’s record of a very fast
408 process, they had to split the project up into two pieces. We
had a levee at the time, just prior to construction, that was suf-
fering some internal erosion. We just found evidence of that just a
year prior. It is the site of the historic 1955—very dangerous site.
It was recognized as the highest priority, highest risk levee on that
system.

And so, staff—to their credit, Corps staff, to their credit—split
the project into two pieces. But under the normal process——

Mr. GRAVES OF LOUISIANA. I have got 25 seconds left.

Mr. INAMINE [continuing]. We might still be waiting for that
project to resolve.

Mr. GRAVES OF LOUISIANA. Last, very quickly, you are a non-Fed-
eral sponsor with a project with the Corps of Engineers. Can you
just tell me the percentage of cost that you, implementing the
project on your own, as opposed to doing it with the Federal Gov-
ernment—you compare those two?

Mr. INAMINE. So we have—so we prepared—so we were com-
pleting a locally—State of California and locally funded project. It
encompasses the vast majority of the parallel Federal project. And
so, our costs have been roughly half of what the Federal cost esti-
mate is to do it under the normal process.

Mr. GRAVES OF LoOUISIANA. Thank you very much. I recognize
Ranking Member Napolitano for 5 minutes.

Mrs. NAPOLITANO. Thank you all for your testimony today. And
as I stated in the opening statement, my communities often ap-
proach me about the need for increased Federal funding. That is
why I am conflicted by the statements of President Trump. One
hand, he called for tripling the amount of funding the Clean Water
and Drinking Water State Revolving Fund. We call that a win. On
the other hand, the forthcoming infrastructure proposal is report-
edly to focus solely on increased use of private financing to close
our Nation’s infrastructure gap. It won’t work for many of my com-
munities.

Most recently we learned the President plans to cut the funding
for EPA by close to 30 percent. It would have a devastating impact
on the ability of my State and other State communities and com-
munities to address the water quality challenges.

Starting with the State revolving fund authority, Ranking Mem-
ber DeFazio and I are planning to reintroduce legislation to finally
reauthorize clean water SRF.

To the panel, all of you, yes or no. Clean Water State Revolving
Fund program is an important tool to address local water chal-
lenges. And would you urge this committee to authorize—reauthor-
ize the program? Yes or no?

Mr. ELLIG. I would say yes and no, and use private capital when
you can get it.
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Mr. McCARTHY. I would encourage it be reauthorized. Again, the
revolving loan fund provides that mechanism for financing for mu-
nicipalities that sometimes just is not there, otherwise.

Mr. STINE. On behalf of all States, we have several resolutions
at ECOS that would say yes.

Mrs. NAPOLITANO. Thank you.

Mr. INAMINE. I will abstain, as the flood guy.

[Laughter.]

b l\illr. KERNION. I tend to agree with—that use a little bit of
ot

Mrs. NAPOLITANO. When necessary.

Mr. KERNION. Yes, ma’am.

Ms. PAPE. I would say yes, and certainly give access to private
companies, as well, and marry it up with private funding, as well.

Mr. DEGooD. We strongly support the ranking member’s pro-
posal to reauthorize the SRF and to expand to $4 billion a year.

Mrs. NAPOLITANO. Thank you. Many of you directly utilize pro-
grams of—or funding provided through the EPA. What would be
the impact of a 30-percent cut in these programs to the ability to
meet your local needs?

Mr.—let’s see, Mr. Stine?

Mr. STINE. Thank you, Mr. Chair, Mrs. Napolitano. The States
have been working with the EPA and with OMB in the last 3
weeks to understand the magnitude of the cuts. At this point we
have not seen the actual programmatic budget line items that are
proposed.

However, a 30-percent reduction in the State and Tribal Assist-
ance Grants, which include a variety of sources of revenue that
States rely on for implementation of our basic water and air protec-
tion programs, as well as brownfield and superfund sites, would cut
across approximately 15 to 25 percent of most State programs.

Mrs. NAPOLITANO. Thank you. Last week, Mr. Stine, the Envi-
ronmental Council of the States submitted a letter to Mr. Trump
and the administration on proposed cuts, which I ask unanimous
consent to include in the record.

Mr. GRAVES OF LoUISIANA. Without objection.

[The information follows:]
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March 1, 2017

‘The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
William Jefferson Clinton Federal Building
1200 Petnsylvania Avenue, NW
Washington, DC 20503

The Honorable Mick Mulvaney
Director

Office of Management and Budget
Eisenhower Executive Office Building
1650 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Director Mulvaney and Administrator Pruitt:

The Environmental Council of the States (ECOS), the national nonprofit, nonpartisan
association of state and territorial environmental agency leaders, is aware of the
deliberative passback budget process between the Office of Management and Budget
(OMB) and the U.S. Environmental Protection Agency (EPA). Passback does not
include participation by directly affected states or other parties. Information released
yesterday regarding the OMB passback for the Fiscal Year (FY) 2018 EPA budget
propased cuts of 30 percent to State and Tribal Assistance Grant (STAG) categorical
grants, and cuts to infrastructure and other important state programs.

This new information is concerning as ECOS has long-standing positions, expressed in
congressional testimony, resolutions, and letters, that robust STAG categorical grants are
essential to implementation of envirommental programs delegated to states. Further,
state-EPA collaboration and partnership, and shared governance, are essential to

- protecting human health and the environment. ECOS today makes the state

environmental agency position clear again ~ cufs to STAG categorical grants, or to
EPA programs operated by states, will have profound impacts on states’ ability to
implement the core environmental programs s expected by our citizens.

In a February 25 address, Administrator Pruitt said states and EPA are “partners, not
adversaries” in carrying out the work of protecting natural resources and the
environment, and that “help is on the way.” We appreciate your remarks, which are
consistent with the fact that states have taken 96 percent of the delegable authorities
under the Clean Water Act, Safe Drinking Water Act, Clean Air Act, and Resource
Conservation and Recovery Act, as Congress intended. Today, states on average
provide well over half — and in many cases, three-quarters — of the funds needed to
run core delegated environmental programs. States continue to fill the gap created by
declining federal funds through increased fees on the regulated convnunity and from
other funding sources. By combining federal STAG categorical grants and state
matches, with fees assessed on regulated entities and other state revenue sources, state
environmenial agencies serve the American public.

States issue permits, support the construction of critical water and wastewater
infrastructure, conduct regional and waterbody focused activities, gather and manage
data, set standards, clean up contaminated sites, monitor ambient conditions, conduct
inspections and enforcement, and provide information and data — among other tasks,
Many of these activities serve to strengthen our economy as well as to protect human
health and environment. States have implemented innovation efforts; business process
improvements; and E-Enterprise for the Environment with EPA — all to provide
improved service to the regulated community and citizens, eliminate waste, and enhance
certainty around decision-making. STAG categorical grants and other state program cuts
jeopardize the ability of EPA and the states’ shared efforts to efficiently implement these
essential core programs.
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ECOS Passback FY 2018 Letter
March 1, 2017
Page 2 of 2

We recognize and respect that you must evaluate EPA and its expenditures. At the same time, states and
EPA together must continue our four-decade effort to preserve and protect our country’s natural
resources and Americans® health, while being nimble and effective enough to respond to new challenges
and emergency situations, The time is now to meaningfully invest in state environmental agencies
through robust — not reduced — STAG categorical grants. A robust request will ensure that states and
EPA together will, in flexible, cost-cflective, and accountable ways, deliver the clean and healthy
environment all Americans value.

We look forward to the opportunity for a meaningful discussion about this important matter. Please
contact me or ECOS Executive Director Alexandra Dunn with any questions.

Sincerely,
Joee - St

Commissioner John Linc Stine
Minnesota Pollution Control Agency
ECQOS President

cc: U.S. House of Representatives and U.S. Senate Appropriations Chairs and Ranking Members

ECOS Members
State Association Directors (NACAA, AAPCA, ASDWA, ACWA, ASTSWMO)
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Mrs. NAPOLITANO. In this letter you state the cuts to EPA budget
“will have profound impacts on States’ ability to implement the
core environmental programs as expected by our citizens,” includ-
ing clean water programs and State permitting programs. Can you
elaborate a little more?

Mr. STINE. Mr. Chairman, Mrs. Napolitano, yes. That is a state-
ment that builds on my previous statement, which is States use the
funds to leverage existing programs at the State level. For exam-
ple, our clean water and drinking water revolving loan programs
are matched in the State of Minnesota by capitalized bonds that
the State issues to leverage the Federal dollars. So that would be
one specific impact in my State.

But when you look at how States fund their existing environ-
mental protection programs, whether it is air, land, or water, all
of the States utilize Federal funds across a suite of activities. It is
too soon to say what the direct impacts would be, but they would
be, as I stated in the letter, profound.

Mrs. NAPOLITANO. To Mayor McCarthy, while not a direct focus
of the hearing, I too support the EPA’s brownfield program. That
is why I am concerned to read the President may propose to elimi-
nate all Federal funding for brownfield. Is that a proposal you
would support?

Mr. McCARTHY. No. I would encourage, you know, Congress rep-
resents the State level to look at those options, to remediate
brownfields, to do conversions that bring them back as productive
pieces of real estate.

Schenectady, my testimony reflects—the testimony submitted re-
flects an old brownfield site, which was the American Locomotive
Works in the city of Schenectady. It sat there for 50 years. It was
abandoned, underutilized, really an embarrassing piece of real es-
tate. Everybody was afraid that it was beyond salvage.

When we actually got in and worked through in a systematic
process, the remediation was not that—or the problems weren’t
that bad. We were able to put there—now there is a—we just
opened a new casino, which is a $300 million project. We have un-
derway a $150 million mixed-use housing project going imme-
diately adjacent to the Mohawk River.

And so it shows that, again, working together, we are able to
take that site that people had really ignored, and make it really
an asset, not only for Schenectady, but the region.

Mrs. NAPOLITANO. Congratulations, sir. Thank you, Mr. Chair.

Mr. GRAVES OF LOUISIANA. Thank you. We are going to go to the
chairman of the full committee, Mr. Shuster, for 5 minutes.

Mr. SHUSTER. Thank you, Mr. Chairman.

Ms. Pape, I appreciate your testimony. Besides upsetting the
Botox world

[Laughter.]

Mr. SHUSTER [continuing]. It was fantastic, fantastic testimony,
and I think a great example, too.

When I talked earlier about private-sector dollars, I think the
water systems, wastewater, clean water, is—this is an option for
us. And only 2 percent—I think was your testimony, you said—of
water systems are operated by companies like yours. Do you see
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that growing? Do you see people coming to you more and more,

saying we need to use the private-sector solution?

Ms. PAPE. Sir, we have certainly seen it more and more as mu-
nicipal governments, especially, have dealt primarily with under-
funded pension issues.

Mr. SHUSTER. Right.

Ms. PAPE. They have looked around and just tried to decide what
assets can we sell. Scranton, Pennsylvania, is one that we recently
acquired at the end of 2016.

Mr. SHUSTER. And you always buy them? Do you lease them,
or—

Ms. PAPE. We always buy.

Mr. SHUSTER. Always buy.

Ms. PAPE. And I would like to explain one of the reasons why,
because it goes to the affordability question. One of the methods we
have in Pennsylvania is that we can spread the cost, the expenses
and the capital cost of our assets, over our large base of customers,
which is 700,000 in Pennsylvania. So we can use that law when we
acquire assets. We couldn’t use it if we leased.

Mr. SHUSTER. And your rates, when they go up, do you do that
by yourself, or you have to consult with somebody to

Ms. PAPE. The rates have to go through the Public Utility Com-
mission——

Mr. SHUSTER. Right.

AMs. PAPE [continuing]. Through a long 8-, 9-, 10-month process.
gain
Mr. SHUSTER. So there is protection for the citizens if you—some-

body saying, “Oh, that is a private company, they are going to jack

our rates up.” Because one of the biggest challenges I face in my
district, a rural district, a high senior population, incomes declin-
ing, and half the district flows into the Susquehanna, which is the

Chesapeake water—and which causes us a lot of problems with

water.

So again—and I have many, many water systems, old systems
that, you know, we have tried to push them this way. But it is a
challenge to get them to consider this, because they are afraid they
are going to give up their water, and not have any kind of control
over it. So I appreciate what you are doing. And I would like to see
more examples, because I have seen the—many examples where
you are rebuilding their systems, and their rates have not gone
through the roofs. In fact, some cases they stay relatively stable,
SO——

Ms. PAPE. We do have a customer assistance program also for
people who cannot pay the rates.

Mr. SHUSTER. Thank you.

Mr. Ellig, have you seen any examples of good governance in—
when it comes to these regulations, in either the U.S. Government
or in foreign governments that you can point to to say this is how
it should run, this is how we see it, so we can use it as examples
to demonstrate to other agencies that there are cases where this
can be done?

Mr. ELLIG. Yes, let me highlight one example. One of the things
that I have spent a lot of time looking at is how well Federal regu-
latory agencies account for costs. And typically, what they do when
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they are issuing regulations, most of the agencies that do a good
job, they are still only counting compliance expenditures as a meas-
ure of cost, and not looking at broader costs to society. And some
of those costs have been mentioned here. In general, agencies are
not good at taking account of the costs that arise when regulations
make people wait for stuff.

Now I am going to give you the good example. The good example
is, the U.S. Department of Transportation is actually better at this
than most, maybe because it is transportation, and they realize
that waiting time and transit time are important. And so, I will
single out USDOT as being pretty good at trying to take into ac-
count the effects of making people wait when it is issuing regula-
tions. And they actually have values that they ascribe to people’s
travel time and waiting time. So that is a good practice that a lot
of other agencies could learn from.

Mr. SHUSTER. It is good to hear there are some good examples.
I would like to continue talking to you in this discussion to try to
identify more and more of these types of good programs that are
out there.

A final question to the mayor. You are under a consent decree.
One hookup for every four you have to de-hookup. What is—why—
what is the ratio? Who came up with that, and what is the sense
in that? I don’t

Mr. McCARrTHY. In New York State we work with the New York
State Department of Environmental Conservation, which acts as
the EPA’s representative. And it was the terms that they put forth
on the city to enter into the decree and move forward. And we want
to remedy the problem, where we have the outflow, but that is the
terms that they gave us.

Mr. SHUSTER. Right, but what is it based on, just their—they just
pulled it out of the sky and said, “one to four sounds good to us”?
Because it sounds to me like, from your testimony, it causes you
a lot of harm.

Mr. McCarTHY. We have right now a project where—it is an old
industrial city. We have—a number of partners have come forth
within the community, and we are doing a new construction hous-
ing project, fair market, within the city. We are having trouble get-
ting the approval to be able to hook those houses up within the city
odechenectady to handle the wastewater because of the consent
order.

And over—we are permitted at 18.5 million gallons a day. Our
average now is running about 11.8 million last year. And over the
last 7 or 8 years, we have reduced the flow within our systems by
about 4 million gallons a day, through dealing with I1&I [inflow and
infiltration] issues. So we have tried to do that. But again, it is
that regulatory environment that sometimes logic just is not part
of the discussion.

Mr. SHUSTER. I went over my time, Mr. Chairman. Thank you
very much for letting me.

And you mentioned the important word, because my father keeps
staring me on the wall. He would always say that people come in
his office—when you start talking logic, he says that is the greatest
sin in Washington, DC, is to think logically. So I think all of you
are sinners at the table today.
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Mr. GRAVES OF LOUISIANA. Thank you, Mr. Chairman. We are
going to go to the gentlewoman from Illinois, Mrs. Bustos, for 5
minutes.

Mrs. BusTtos. Thank you, Chairman Graves and Ranking Mem-
ber Napolitano. I appreciate you holding this hearing. And I also
want to thank all of our witnesses for being here today.

In Illinois—I represent the northwestern region of Illinois—we
have a real problem. Our aging water infrastructure is inefficient
and can even put public health at risk. On top of that, we know
that our fix-as-fail approach to locks and dams puts our growers
and manufacturers, as well as the navigation industry, in a guess-
ing game of whether they will be able to deliver to consumers on
time. So, simply unacceptable.

When we invest in our water infrastructure we create good-pay-
ing jobs, protect our public health, and help get goods to market
more efficiently. There is no reason we shouldn’t work together to
make sure our country’s water infrastructure programs work for
users and help address the massive backlog many of our commu-
nities face.

So, again, my district, northwestern Illinois, live along the Mis-
sissippi River. The Illinois River runs through the southern part of
my congressional district. So locks and dams are absolutely critical.
So when I think of the water infrastructure, certainly I also think
of water lines and the Clean Water Act. But in my district we also,
as I said, think about navigation.

So, for the panel, is anyone here prepared to discuss the naviga-
tion infrastructure on our rivers? And just wondering if that is
something that any of our panelists would care to address. And
that can be addressed to any one of you. Anybody want to volun-
teer for that?

Mr. DEGOOD. I would go ahead and just say that I think, as part
of a broader infrastructure package, that inland navigation has to
be a part of that. And we support efforts to try and take both the
Harbor Maintenance Trust Fund and Inland Waterways Trust
Fund off budget, so that the full amount of revenue that is paid
in by users through excise taxes on barge fuel and through the
goods that are moved through our ports can be put to good use con-
structing the kinds of projects and making sure that the number
of days that locks and dams are out of service due to maintenance
and delays goes down.

Mr. STINE. Mr. Chairman, I am just going to speak to one project
that I am familiar with in my role on the Great Lakes Commission,
which is the replacement of the Soo locks, which is a critical piece
of infrastructure, vital to the economy of the Great Lakes. Our har-
bor of Duluth and Superior in Minnesota/Wisconsin is a key piece
of the national infrastructure, creates a vulnerability in our proc-
essing of goods and services across the Great Lakes, St. Lawrence
Seaway, and that is one critical project that the Great Lakes Com-
{nission has passed resolutions supporting and has spoken up clear-
y on.

So that is in a different hat that I wear on a different day. I will
be back next week on behalf of that organization.

Mrs. BusTos. Anybody else have anything to add on that topic?

[No response.]
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Mrs. BusTos. All right. So this one I will address, Mr. Stine, to
you. And then also, Mayor McCarthy. You guys had mentioned the
State revolving funds in your testimony. It has been really impor-
tant to my congressional district. The Clean Water State Revolving
Loan Fund has been an invaluable resource in our area. We have
got—including an $11 million sewer improvement project that
wrapped up last year in a town called Rock Island, Illinois.

Also, in a community called Galesburg, in my congressional dis-
trict, incredibly important to replace about 2,000 solid lead lines
that are going to people’s homes from the water main. And so very
important.

Wondering if you have thoughts about the demand for these re-
volving loans, and whether the demand is outpacing what Congress
provides annually in appropriations for that fund.

Mr. STINE. Mr. Chair, Mrs. Bustos, yes, the demand far outstrips
the available funding. States apply various approaches to leverage
those dollars through their own resources. But the need is some-
where in the area of a couple hundred billion dollars over the next
5 years. Just for drinking water systems alone, it is probably $300
billion over the next 15 years. And as for clean water and waste-
water infrastructure, the appropriations through the revolving
funds are a significant source of revenue for States and local com-
munities to meet those needs.

Mrs. BusTtos. Mayor McCarthy?

Mr. McCARrTHY. Thank you. It is really critical for a lot of mu-
nicipalities, and also smaller levels of Government, where the re-
volving loan funds—you know, New York you also have a set of ex-
pertise from that side, where they are doing unique projects that
are in water and wastewater, so that they add a little bit of value
to the community. And the no-interest and low-interest loans are,
again, sometimes deal-makers in terms of allowing communities to
go ahead with the projects, to meet the regulatory requirements
that we are all dealing with.

So I would encourage Members to look at funding those at levels
that provide adequate resources for the local governments.

Mrs. Bustos. All right, thank you. And I have used up my time.
I yield back, thank you.

Mr. GRAVES OF LOUISIANA. Thank you. And I am going to turn
to the former chairman of this subcommittee and mentor, Mr.
Gibbs from Ohio, for 5 minutes.

Mr. GiBBS. Thank you, and I want to congratulate Chairman
Graves on your new position. I look forward to working with you
in the majority.

Anyways, Mr. Ellig, it is really refreshing to hear somebody talk-
ing about challenges we have with regulations. And your comment
about the—some of our agencies using research to support their
agenda, and then also using the media or social media—I can think
of one example, and that was the United States rule that was
pushed through I think was biased. Would you agree that that was
an example of research that—to drive an agenda, a political agen-
da? And the

Mr. ELLIG. Oh, yes. I am aware of that example, and it was high-
ly controversial. I think, from my perspective, the bigger problem
is when you have agencies that are supposed to be doing objective
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analysis, and then that gets turned into something that is sup-
posed to be used for advocacy, rather than something that is sup-
posed to inform decisions.

Mr. GiBBs. Mayor McCarthy, thank you for referencing my inte-
grated planning permitting bill. I really appreciate the support
from the Conference of Mayors.

Can you elaborate a little bit on your consent decrees? You know,
this permitting planning bill, you know, it is really to develop a
long-term plan and set benchmarks on goals. But when you are on
a consent decree and under the restrictions of the permit, how is
that—on hindering—is it—on the cost side, what would this bill—
how would it really help you on the cost side?

Mr. McCARTHY. Our—some quick background on the overflow
that we are dealing with is a valve in the city of Schenectady that
we——

Mr. SHUSTER. Can you pull the mic closer? Pull the mic closer
to you a little bit:

Mr. McCARTHY. I am sorry. It is a valve in the city of Schenec-
tady that we would open two or three times a year for hours during
the day to handle high-water events. And that is the decree that
we had to enter into. It is, you know, $14 million that we are ad-
dressing to remediate that.

We want to stop the outflow. But again, the cost and then the
criteria where you have the 4-to-1 offset, it is very frustrating. We
are taking an old, industrial city, we have got a lot of good things
happening, we are seeing new investment, we are seeing people
view the community differently. It is the birthplace of GE cele-
brating its 125th anniversary as a company. They are looking at
opportunities within the community. And the 4-to-1 is, again, ex-
tremely restrictive.

And where we have met all the other criteria—we have taken—
we are permitted at 18.5 million gallons a day. We are only run-
ning about 11.8 million. And the last 4 years, through manage-
ment, we are reducing the 1&I inflow into the system. We have re-
duced that by about 4 million gallons a day. And if I would be able
to

Mr. GiBBS. Yes, but having a longer framework than 5 years—
the permit is 5 years, I believe, that—you know, set benchmarks
that reach that.

Are you under—being fined in this consent decree, or not?

Mr. McCARTHY. We have not—well, there is always the threat of
being fined. But we are, again, working in a manner where we
have entered into the consent decree. We have negotiated with it,
and trying to remediate the issue and again move forward so it is
in everybody’s best interest, even though the terms are frustrating
to try and manage a city on a daily basis.

Mr. GiBBS. Mr. DeGood, you brought up Cleveland and their
challenges of having—I am from Ohio. The integrated planning
permitting bill, how would that—in your instance, you brought up
Cleveland. Would that be a benefit to them? Can you expound on
that?

Mr. DEGooD. Well, I think it is important to note that, in the
Cleveland example, they signed on to that consent decree in 2011.
And the program of projects that they put forward that the EPA
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agreed to includes a combination of gray and green infrastructure.
So I think we are supportive, broadly, of the concept of integrated
planning. But it is not necessary for that legislation to be passed
for people to be able to use green infrastructure as part of a con-
sent decree.

I think our only concern with the legislation as is currently draft-
ed is that some of the language comes precariously close to allow-
ing affordability to be a mechanism by which we actually are re-
ducing or weakening the limitations that we would normally put
into our NPDES permitting processes. And I think, for us, that is
probably a break point.

Mr. GiBBS. My intent is really for the EPA and the local entities,
districts to work together to come up with a long-term solution. Be-
cause the problem you have, they can’t charge the ratepayers
enough, they can’t always do everything at once, and give them
that flexibility. But if you—a long, multiyear, long-term plan and
set benchmarks, and you can get there.

Mr. DEGOOD. Sure.

Mr. GiBBs. I think that

Mr. DEGOOD. In the Cleveland example, they signed a 25-year
agreement. So I think, you know, the EPA was cognizant of the
fact that Cleveland had financial restrictions, and that the level of
improvements that they were asking for were substantial enough
that they went ahead and gave them what, at the time, was one
of the longest consent decree implementation windows that had
been ever given. So I think the EPA is aware of those challenges
that local districts face.

Mr. GiBBS. Thank you, Chairman. Time is up.

Mr. GRAVES OF LOUISIANA. Thank you. I recognize Mrs. Law-
rence for 5 minutes.

Mrs. LAWRENCE. Thank you, Chairman and Ranking Member, for
this opportunity. Thank you all so much, panel.

I am—I represent the—a part of Michigan. And so the Flint
water situation was something that was extremely emotional, and
something that has reconfirmed my commitment to clean water in
America, and protecting our families and our health through water.

Months after warning signs, the water in Flint, Michigan, as you
know, did not meet the levels of—in lead that would be healthy for
children in a city that depended on that. A man-made disaster is
a tragic outcome.

We have found that in September 2016 the U.S. GAO released
its study of water infrastructure for selected mid-sized and large
cities with declining population, and it was alarming, what they
found. They found many of them have lost a substantial percent of
their population, as you mentioned, Mayor. And, because of that,
they are seeing declining revenues, which makes it difficult to ad-
dress the infrastructure needs. And in our investigation of Flint we
found the finance and revenue of maintaining a water system was
part of the equation that was used to make a very unfortunate de-
cision.

So my question is to you, Mayor McCarthy. In your written state-
ment you talk about how your city is not atypical. It is older, it is
industrial. I know a thing or two about that, being a mayor, myself.




31

Can you talk about the water and infrastructure challenges in cit-
ies? Because you hear, as—U.S. Conference of Mayors.

And if any other member wants to talk about that, because it is
important that, as we move forward with the matches that we are
talking about, that is the challenge—that we are very clear on in-
vestment in water infrastructure is not a luxury or a pretty thing,
it is a necessity.

So, Mayor, please.

Mr. McCARTHY. Thank you. The water in wastewater systems
are key, in terms of basic quality of life, and then also, trying to
rejuvenate and reinvigorate older communities. You want to be
able to attract people there, you want to attract business, and you
have to have those systems in place. We want them to maintain
and be able to produce the highest quality water, treat wastewater.

But the numbers, to be able to finance those systems, are a lot
of times a burden on the community, and it comes a point where
businesses, families, individuals choose to live in other places, as
opposed to the older urban areas that you have some of the infra-
structure in place that really just needs to be upgraded and mod-
ernized.

Mrs. LAWRENCE. So I know in Flint—and you are seeing it, too—
is economics. It is housing, and it is also—builds a community or—
but most of all, it is a health component. Some people say quality
of life. It is a necessity.

Mr. McCARTHY. Absolutely.

Mrs. LAWRENCE. OK. Anyone else want to comment on that?

[No response.]

Mrs. LAWRENCE. Mr. DeGood, in your written statement you talk
about the need for sound regulations such as the Clean Water Act,
which restores and maintain the chemical and physical integrity.
Are the regulations the reason we have a crisis in our water infra-
structure in America today?

Mr. DEGoOD. I think the answer to that is a resounding no. I
think we have a crisis of underinvestment that is, in some cases,
a shared burden for locals in the Federal Government.

There are certainly places where we can point to where water
services are underpriced. And I think, rather than trying to point
to the regulations that we ask EPA and our State partners to en-
force as being the problem, what we need to do is put some addi-
tional money on the table.

I think what the construction grants program—from the original
1972 Clean Water Act—demonstrates for us is that when the Fed-
eral Government shows up with resources, often times local elected
officials find the courage to raise money themselves. That is not al-
ways the case. There are certainly communities that are so eco-
nomically challenged that you need to have different matching re-
quirements and an understanding and a sensitivity to that.

But those initial construction grants were, for the most part, a
55/45 Federal/local match. So our local communities stepped up
and did what was asked of them. But I think, when you are faced
with a bill and somebody is telling you it is all on you, go ahead
and borrow the money, go ahead and do a P3, that is really not the
answer.
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Mrs. LAWRENCE. Thank you. I want to close with this. In Amer-
ica we are going to start seeing water affordability being an issue
in our cities, because we have to fund them, we have to provide
safe, clean water. And when cities step up to make those invest-
ments, they have to get the revenue. And water affordability is
going to be a issue we are going to talk about.

Thank you. I will yield back.

Mr. GRAVES OF LOUISIANA. Thank you. Next is the gentleman
from Pennsylvania, Mr. Smucker. Five minutes.

Mr. SMUCKER. Thank you, Mr. Chairman. As a member of the
Transportation and Infrastructure Committee, but not a member of
this subcommittee, I appreciate the opportunity to be here this
morning. Thank you for allowing me to do that.

I specifically want to highlight an issue that is important in the
district that I represent in Pennsylvania, the Chesapeake Bay wa-
tershed.

Mr. Ellig, this was brought up earlier by Mr. Gibbs. And I appre-
ciated, as well, your testimony in regards to the—some of the prob-
lems with our regulatory process which produces undesirable re-
sults at times. And specifically for our community, the interpreta-
tion of the EPA in regards to wOTUS, Waters of the U.S., and the
extension of what is considered waters of the U.S., is a major prob-
lem.

This was also briefly mentioned by Mr. Kernion. I was a con-
tractor, as well, and so I understand the impact on development
projects of interpretation of that law.

But the Pennsylvania Farm Bureau president, Rick Ebert, noted
after President Trump’s Executive order that virtually all of Penn-
sylvania’s land mass can be claimed by EPA officials as regulated
water, subjecting land owners and communities to extreme and
needless Federal permitting requirements and land use restric-
tions.

These farming groups have also claimed that if they were to dig
a drainage ditch on their property, it would potentially become a
United States waterway under the WOTUS provisions. This is an
example that I think—some of what you were describing—of an
overreach of regulations.

So, Mr. Ellig, I just—you know, how is it, if we have a regulation
like that in place, how could groups go about trying to find a better
balance between the goal that we want to achieve and that over-
reach?

Mr. ELLIG. Well, yes. I understand why this is a difficulty for de-
velopment. Also, for farmers in Lancaster County. I think we have
to go back to basics and insist that our discussions of regulation
be based on actual fact, and investigation of whether regulations
really are likely to create the intended benefits, and whether they
actually do, after they have been implemented, create the intended
benefits.

Because, unfortunately, an awful lot of the debate over regula-
tion, particularly environmental regulation, has become kind of a
holy war, where everybody argues on the basis of their intentions,
rather than what actually happens as a result of the regulation.

Mr. SMUCKER. Thank you——
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Mr. ELLIG. So I would say, first things first, let’s get back to fac-
tual investigation of what the actual likely results and the ac-
tual

Mr. SMUCKER. Thank you——

Mr. ELLIG [continuing]. Results of regulation——

Mr. SMUCKER [continuing]. Thank you, and completely agree.
One of the other points you made, which I thought was very good,
you said regulatory agents often act as if enforcement is more im-
portant than compliance or achievement of regulatory outcomes.

And just recently, farmers in the Chesapeake Bay watershed did
a voluntary study and highlighted some of the actions that have al-
ready been taken, for which they are not recognized. So, for in-
stance, 475,800 acres of nutrient manure management; 97,562
acres of enhanced nutrient management; 2,164 animal waste stor-
age units; 2,106 barnyard runoff control systems. You can go on
and on.

And the point I want to make is what farmers in my area want
to see is more collaboration and less enforcement. Why can we not
see that occurring by some of our agencies?

Mr. ELLIG. Well, you would get that if agencies were rewarded—
individual agencies were rewarded for actually achieving results,
rather than for achieving outputs or activities that are measur-
able—that may or may not produce results.

Mr. SMUCKER. And again, additional point to make is farmers,
builders, contractors, the municipalities in my area want to see
clean water. They all enjoy clean waters on their farms. They want
the Chesapeake to be clean. But again, they want to see more of
that collaboration, which, I think, is sorely missing.

So I—again, I appreciate your comments. I know we have taken
the first step in this regard with the President’s Executive order.
And I know that this is of concern to the chairman of this sub-
committee, as well, and I look forward to us continuing to work on
this issue. Thank you.

Mr. ELLIG. Thank you.

Mr. GRAVES OF LOUISIANA. Thank you. We are going to go to the
gentleman from California, Mr. Lowenthal, for 5 minutes.

Dr. LOWENTHAL. Thank you, Mr. Chair and Ranking Member
Napolitano. I am honored to join you as a new member of the
Transportation and Infrastructure Committee, and the Water Re-
sources and Environmental Subcommittee. I look forward to work-
ing together to improve the work of the Army Corps, to protect the
Clean Water Act, and to build upon its successes, and that we craft
a robust and equitable Water Resources Development Act. I want
to thank you for convening this hearing, and for the people on the
panel, for highlighting the importance of water resources and the
relevant Federal agencies and the role they play in our Nation’s in-
frastructure.

First question I have is for Mr. DeGood. Recent reports—and cer-
tainly not—we are not clear yet, but they seem to indicate that
President Trump plans to propose devastating cuts to the EPA’s
funding and staff levels. Several of its most important programs
may face elimination all together. Your testimony, and the written
testimony, highlighted the importance, the enormous importance of
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the EPA to communities across the country, from protecting clean
water infrastructure to safeguarding public health.

What do you think that these cuts that we have been at least
hearing about to EPA would mean for the Federal Government’s ef-
forts to maintain and improve clean water infrastructure?

Mr. DEGoOD. So I think I would make three points to that ques-
tion.

One, we have had a lot of talk already this morning about frus-
trations that people have—I think often legitimate—with the
length of permitting processes. I think when you are talking about
potentially a 30-percent or greater cut to EPA’s budget, you are
talking about eliminating many of the positions, many of the people
whose job it is to try to review these applications and to provide
timely determinations. So, if our goal here is to give people greater
certainty and to speed those processes up, I don’t see how cutting
Federal staff and Federal budgets are going to do that.

But I think, more importantly, we really undermine our long-
term productivity and long-term community health. As just one ex-
ample, the section 106 grants program provides money directly to
States to allow them to do the very implementation work of things
like the Clean Water Act, right. This is monitoring and assessing
water qualities, developing water quality standards, determining
total maximum daily loads, ensuring compliance, taking enforce-
ment actions. This is really the core of laws like the Clean Water
Act. We hand off to States to do that work. And when we take
money away through EPA budget cuts, we take away their ability
to enforce those laws.

And the last thing I will note is about the brownfields program.
These are very productive dollars. And it comes down to a question
of efficiency, and it comes down to linear infrastructure. If you
allow a parcel that has been polluted over time through a prior in-
dustrial use to sit idle, and you go out and you have to build new
infrastructure—that is water, that is sewer, that is roads, stop
lights, all the things that go along with that—to try to attract new
housing or new commercial development, you are creating addi-
tional facilities that you are going to have to try to maintain for
decades into the future.

When we remediate parcels that have existing pollution, what we
are really doing is creating a pathway for future economic develop-
ment at that site that will generate tax revenue on top of existing
infrastructure. It is not something we have to go out and build
new. So we are really cutting off our nose to spite our face when
we talk about zeroing out the brownfields program.

Dr. LOWENTHAL. Thank you. Next question I want to clarify
something that I am not really clear on.

Mr. Kernion, you brought up the issue of funding for Federal
water agencies. And we have heard already of the backlog the
Army Corps has for authorized but unconstructed projects, which—
where the valuing is estimated at over $56 billion.

Now you talked about—in your written testimony, especially—
that environmental review processes have played a major role in
some of the backlog, or holding up the process. But we also heard
from the opening statement from Ranking Member DeFazio that
the Corps budget cannot deal with the backlog. It is not only—or
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it is not really the burdensome regulations that are leading to the
backlog, but the lack of funding for the Army Corps.

Could you kind of deal with this relationship and where you see
this relationship between the funding and also the regulations?

Mr. KERNION. Personally, I have seen both. And I am just speak-
ing offhand. I have worked for—as a contractor for the Corps of En-
gineers now for over 30 years. And I have seen quite a bit of the
both take place. In waiting on funding, I have seen projects shut
down because they didn’t have funding, where they have actually
gone to contractors and said, “Look, in order to keep going, you
have to finance your project, or stop and take the brunt of it until
we get more money appropriated for the project.”

I have also seen the environmental things which I alluded to
when I spoke about before. One of the biggest things that I have
seen personally it wetlands issues. Now maybe EPA issues in other
States—of course, where we are, it just seems like it is more wet-
lands.

Congressman here talked about diverting water. Every time you
divert water, it is not opening up another waterway, but, uh-oh, is
that water going to go to an area that is now going to become a
wetlands, and it is not dry—it is now dry, but you run water
through it, it might be wet, and then you can’t use the land again.

And so, I have seen, actually, both of them. I don’t know if I am
answering your question right, but that is my personal experience
with it.

Dr. LOWENTHAL. Thank you, and I yield back.

Mr. GRAVES OF LOUISIANA. Thank you. Next we are going to go
to a gentleman from Illinois, Mr. Davis.

Mr. DAvis. Thank you, Chairman Graves. Congratulations. I had
a quick question for you that—you know, I kind of injured my fin-
ger on the chair, scooting my chair in earlier. Do you think the
Corps could use some investigations money in their account to help
me get to the bottom of why you have tried a conspiracy in your
first hearing to attack my finger? I mean this is just outrageous.

Mr. GRAVES OF LoUISIANA. I think the Corps would love to inves-
tigate that.

Mr. DAvis. First off, it is great to have Chairman Graves and the
Water Resources and Environment Subcommittee here, and I ap-
preciate all of the testimony. We are all in the same boat. We all
want to see infrastructure built in this country.

Mr. Stine, you mentioned that the Mississippi River starts in
Minnesota and ends in Louisiana. Well, you know what? It digests
through Illinois. And our navigation system and the infrastructure
that it needs to continue to keep our navigation system moving
from north to south and south to north is right in my district. So
it is imperative that we see action.

And that is what we haven’t seen. Twenty years ago I saw which
plan the Corps was going to use to update the locks and dams in
the Illinois and Upper Miss systems, and we have seen nothing
since then, except the plan that they wanted to use. We see no in-
vestment. And we have seen, from the last administration, since
2010, that we have invested nothing in NESP to try and upgrade
those antiquated systems. So we have got to have the progress in
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the middle of your area and his area to ensure that our products
get from point A to point B and out into the global marketplace.

That being said, Mr. Kernion, great to see you again. We met
last night. One of the things that I proposed in the last WRDA
[Water Resources Development Act] bill was to require a GAO
study to study alternative models for management of the Inland
Waterways Trust Fund, including a possible not-for-profit corpora-
tion or Government-owned corporation that would actually put us
on a path to have a continuous funding source for doing what the
Corps of Engineers should do, and has done well in the past. That
is to build infrastructure and design infrastructure. Seems pretty
simple to me. Seems like sometimes over the last few years they
may have lost their mission.

That being said, you are a builder. What would more certainty,
faster project delivery of navigation projects for someone like you,
what would that mean to your employees? And what would it mean
if we had a continuous funding source that industry could utilize
to actually do what the Corps should be doing, build things?

Mr. KERNION. Well, I am going to answer it like this. I think the
Mississippi River, if you look at it, is probably—and you compare
it to a human body, it is one of the largest arteries, or the largest
artery in the body. And at that point I believe you have to do ev-
erything you can to keep that river flowing, keep it from over-
flowing, and keep commerce up and down that river, because com-
merce is as important as anything.

One of the things talked about is dredging the river deeper to get
the Panamax ships into the river. If that was done, we would actu-
ally get—more commerce going up and down the river would flow,
and it would be a different way to run, you know, goods through
that artery.

At the same time, the river is treacherous and is deadly. I have
seen the river do some devastating things. I didn’t realize water
was as dangerous as it could be until I had a levee break years
ago—I tried to stop it—after a hurricane, and it is brutal, what it
can do and the damage it can do to people.

But also, and what you had alluded to last night, was getting the
projects funded for up there. For us, of course, we are 100 percent
behind that. We would love to see it happen. The more projects up
and down the river, we are happy. I was last year’s president of
Mississippi Valley—Mississippi River Valley’s Associated General
Contractors, and a lot of the contractors in our district work on
that river, and they depend on getting the funding to build that in-
frastructure.

Mr. Davis. Well, a lot of the contractors in my district work on
that river. And you are absolutely right, we have got to have some
movement.

And I don’t have much time left, and I know the chairman, he
is not going to give me any extra time. So I want to make sure
you—the witnesses know my opinion. You know, I think a body re-
sembling the inland waterway users board and including other key
stakeholders like many of you at this table, including Government
representation, like the Corps of Engineers, would do a much more
efficient job of identifying a project schedule and making expendi-
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tures to priority projects that have already received approval from
Congress.

After all, you guys are the people paying for the projects, right?
Let’s actually make sure they get done.

And, with that, I have got about 2 seconds left, and I am going
to yield it back, Mr. Chairman.

Mr. GRAVES OF LOUISIANA. That is impressive efficiency. Thank
you, Mr. Davis.

With that, we are going to yield to the gentlewoman from Con-
necticut, Ms. Esty.

Ms. Esty. Thank you, Chairman Graves and Ranking Member
Napolitano. And thank you to the entire panel. Many of us are
bouncing between committees. I have got all three of mine going
simultaneously at this hour.

A couple of quick comments. To Mr. Stine, greetings from my
husband, former commissioner of DEEP in Connecticut, and thanks
for the good work ECOS does, in having grown up, in part, in Wi-
nona.

To Mr. Kernion, father and grandfather, both AGC contractors,
and my grandfather built locks and dams on the Mississippi River.
So some experience with that.

To Mr. Inamine, I grew up in northern California, in part. Very
familiar with the Feather River and challenges there.

So, to Mr. Ellig, I want you to know that there is support on both
sides of the aisle for focusing on technology and outcomes. And I
think it is vitally important, with constrained budgets, having been
a local town council member, State representative, and now in Con-
gress, we have got to figure out how to be faster and more efficient.
And I appreciate you flagging time as a real cost. And that is some-
thing we really need to focus on, and I think we need to streamline
our systems and get better outcomes with less time, and free up
those resources to actually be spent on getting the outcomes.

I wanted to turn to the issue of brownfields. And I think Mr.
Katko is going to join me on that. We have legislation we are put-
ting back in in this Congress. We need funding and to really focus
on the vital importance of that, and rebuilding communities.

And it is actually related to some of the issues Ms. Pape raised,
too. If we don’t get the funding in those communities—and I rep-
resent Connecticut, I have got cities like Waterbury, Connecticut,
which has major parcels of land right in the middle of downtown.
If we don’t rehab those, we are not going to be able to create jobs,
we are not—we are going to be chewing up farmland elsewhere. So
it is bad for the ecology of other communities. And, frankly, we are
not going to have the jobs.

So I would like, if you could, Mayor, if you can talk a little bit
about how important brownfields are for revitalization of our com-
munities, and which of the grants that are most important to you.
Because, again, if we are looking at a 25-percent or anything like
that kind of cut, we are going to be really challenged in figuring
out how to work through that backlog on brownfields.

Mr. McCARTHY. Thank you. Brownfields, as you point out, they
are underutilized, they are a negative influence on communities.
And they have, largely, a proud history. There was something there
at one time that added value. For whatever reason, it is no longer
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there. And so you have to have the tenacity and the systematic ap-
proach to work through whatever the problems may be.

And a lot of times people will—they think that you can’t solve
the problem. But you can. And it is—requires the partnership that
State, local, Federal-level, the private sector to come up, to do the
evaluation, to look at the opportunities that are there, to create
real value, and so that the funding from the Federal level is key
in driving that overall discussion and the partnerships that can
form if the funding mechanism is in place.

Ms. Esty. We would love to cycle back with you on some specific
proposals we were looking at to include P3s and other ways of
leveraging those resources, whether it is for parks, which are part
of creating that quality of life, or repurposed industrial sites, or
shopping malls, or whatever it may be. We are trying to put some
urban greenhouses in one of ours to bring food back into the city,
cap those sites, but then actually repurpose them for use.

Mr. DeGood, you talked a little bit about that. Can you speak
both about brownfields and the importance of that, and also return
a little bit to the importance of leveraging that Federal funding?
Because I saw it at the local level. If communities don’t have those
match for water systems, they can’t get the goodwill of local resi-
dents to raise the property tax to pay for those projects.

Mr. DEGooOD. I think that is absolutely right. I think one of the
hardest things, as an elected official, is when somebody tells you
that it is your responsibility, and your responsibility alone. And it
is a hard thing to go out into your community, even if you passion-
ately believe in the value of something like the Clean Water Act
or the flood control standards that the Army Corps has, even if you
want to try to engage in redevelopment, if you are saying, “We are
on our own here.”

And so, that is why, when we start hearing stories about the
kinds of budget cuts that this administration is contemplating for
the Environmental Protection Agency, it is disheartening because
we know that, ultimately, for an administration that has spent so
much time talking about jobs, taking these dollars out are actually
going to do just the opposite. It is going to take the stick out of
local elected officials’ hands and make them unable to deliver for
their communities.

Ms. EsTY. I see my time is expiring, so I am going to yield back
my 5 seconds. Thank you.

Mr. GRAVES OF LOUISIANA. Thank you, Ms. Esty. With that we
are going to turn to the gentleman from New York, Mr. Katko, for
5 minutes.

Mr. KATKO. Thank you, Mr. Chairman, and congratulations on
your chairmanship. I look forward to working on this committee.

Mr. McCarthy, welcome, and I appreciate your testimony thus
far. As you may or may not know, I am from upstate New York,
in Syracuse, and spent a lot of time in Schenectady. And in so
doing, I led—it led me to the conclusion that Schenectady is very
much in this same boat of all the upstate New York cities. We have
lost tremendous amounts of manufacturing and tremendous
amounts of tax base over the last several decades, and that has led
to profound infrastructure problems, which I am not quite certain
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that this—we have delved into it with enough detail. That is what
I want to do for the next few minutes.

As you may or may not know, in Syracuse we still have—we
have such a profound problem with our water infrastructure that
some of the pipes we use in the city of Syracuse are still wooden
from, like, the late 1800s, early 1900s, which is unbelievable to me.
Last year we had well over 100 water main breaks in the city of
Syracuse. And some of the really up-and-coming areas, like Armory
Square were often peppered with back hoes digging up lines and
fixing them and water problems, and it just seems, in this day and
age, that is crazy.

So, with that as a backdrop, if you could describe for me, you
know, the state of your water infrastructure, and then I have some
followup questions from there.

Mr. McCARTHY. Schenectady is fortunate for its water supply.
We get that from the Great Flats aquifer, the recharge—it is the
Mohawk River. And so we have a high quality, really, low-cost
source of water.

Mr. KATKO. Same in Syracuse, yes.

Mr. McCARTHY. Again, it is one of the great things about upstate
New York. And at the same time, as you point out, we have infra-
structure that was put in 100 years ago, 125 years ago, sometimes
longer. And it just has a realistic life span.

And so, you have to be able to manage those resources. And
without—you know, you hope that those pipes are going to last an-
other 50 years. The reality is they are not going to. And the ability
to predict when something happens is unfortunate—it is just that
element of randomness, so that you are dealing with a major break
in a water line or sewer line, and it is always occurring at 2 o’clock
in the morning on a weekend, and you are having to mobilize crews
that would be normally doing other things.

But if we can get ahead of that problem, those cities in upstate
New York—and mirrored across the country—have long, distin-
guished histories of significant economic outputs, centers of innova-
tion, technology, and you want to have that water and sewer sys-
tem in place so that we can position the communities for, really,
that next generation of innovation and evolution of urban life.

Mr. KATKO. Right. And I totally agree with you. And from an in-
dustry standpoint, I can only note that we really have a limitless
supply of water between Lake Ontario, the Finger Lakes—it is just
amazing, in upstate New York, that the quality of water that we
have is consistently some of the best in the country, and we don’t
have systems to deliver it.

So how do you, in your mind, assess the adequacy of the funding
to replace these—to fix these projects? And what would you suggest
we try to do, from a legislative standpoint?

Mr. McCARTHY. In Schenectady, we have largely dealt with it
ourselves, even though we have had some assistance from the
State, some assistance from—some Federal money in the funding
streams. But Schenectady gets referenced continually as having
one of the highest tax rates, not only in New York State, but in
the country. And it is because we are paying for those things. And
it is not only water and sewer, but it is other—roads, school dis-
trict—other community assets.
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And you get to the point where, even though you are trying to
keep up and keep ahead of the curve, it creates a negative influ-
ence where it, in fact, deters our ability to attract residents, to at-
tract business, to plan the assets of the water and other natural
resources that exist not only within Schenectady, but in upstate
New York.

Mr. KATKO. All right, so how would you—I understand the prob-
lem, but how would you fix it? What would you think we need to
do?

Mr. McCARTHY. I would like a funding formula that has partici-
pation at all levels, so that you have Federal money, there is State
money, there is local money. Some of the highway and bridge
money, it is a good formula, it is 80 percent Federal, 15 percent
State, and then 5 percent local.

Mr. KaTKO. Well, how about the Clean Water State Revolving
Fund? Is that a fund you can access? And, if you can, is that ade-
quate for the job?

Mr. McCArRTHY. We have found it adequate, because, again, we
have had low cost for our water source. I am not sure that is
shared by other communities across the country, and I don’t have
some of that information directly available, but we will have it for-
warded to you at the conclusion of today’s hearing.

Mr. KATKO. I appreciate it. Thank you. I yield back my time.
Thank you, Mr. Chairman.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Katko. And, with
that, we are going to recognize the gentleman from California, Mr.
Garamendi, for 5 minutes.

Mr. GARAMENDI. Chairman Graves, thank you—congratula-
tions—Ranking Member Napolitano, and what is left of the com-
mittee.

Just a couple of comments before I ask a question. Mike Inamine
is here. He faced a most difficult situation over the last month,
when the floods occurred in California when the Oroville Dam spill-
way failed and—releasing an extraordinary amount of water down
the Feather River through his responsible area on the west side of
the Feather River and the community of Yuba City, causing—the
failure of the spillway caused a massive evacuation of over—almost
200,000 people, of which about 100,000 of those were in the com-
munity that he was trying to protect by flood-fighting.

An extraordinary piece of work, fighting a flood while everybody
was leaving town. And I know you and your crews did not leave
town, you stayed there and fought the flood, even though you
might have been under 20 feet of water had that spillway actually
failed. That is the emergency spillway actually failed. Within 7
hours you would be under 20 feet of water. Courageous, necessary.

One of the major—as I understand it, Mr. Inamine, is that the—
one of the significant flood fight areas—that is a levee that was
failing—was to become a part of a Corps of Engineers project, but
had not yet been designated in the New Start programs that we
receive occasionally from the Corps of Engineers.

My point here is that if that particular 1-mile stretch of the
levee—I think there was two, two stretches, actually—had been
designated in the 2017 work plan, would you have been fighting
floods?
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Mr. INAMINE. There are really two parts to respond to that ques-
tion. And it gets back to my earlier comments about how flood con-
trol projects are repaired or improved. And it is that we collaborate
with Corps of Engineers to get New Start designations, new
projects constructed by the Corps. And, in fact, that reach of criti-
cally deficient levee has been a source of a couple of failures, pro-
tects 20,000 people, just by itself, was part of the Federal project
authorized by Congress in 2014.

But through the State of California, we—for these critically dam-
aged sites, we can’t wait. And so we applied, while we were work-
ing with the Corps on the civil works process, we worked through
the Corps of Engineers under the 408 process, and used our own
money, and just do it ahead of time.

Well, under that circumstance, in fact, we had applied to repair
that reach of levee, or a portion of that critically damaged reach
of levee, last year. We were lined up to do it last year. And because
of some cultural resource issues, we had to go through another—
a second 45-day review period through the 408 process. Rather ex-
traordinary. As a result, killed our construction season.

Fast forward to last month. We are flood-fighting that reach that
would have normally have been repaired under a normal construc-
tion season. That is money out of our pockets. We are hopeful that
the State will reimburse us at the end of the day. And that was
work that could have been done in a normal construction season.

Mr. GARAMENDI. I think the point I want to make here is that
there are all kinds of projects. There are the nice-to-do projects,
there are the necessary projects, and then there are those projects
upon which human life depends. And in this case, these levee im-
provements, they are known levee weaknesses. It is not just in my
district, although I have 1,100 miles of levees, but around the Na-
tion.

There are known weaknesses in levees upon which human life is
at risk. And we ought to be prioritizing, you know, nice to, nec-
essary, economic development or whatever, and then life threat-
ening. And we should urge the Corps of Engineers, in the process
that we have now established, where they come to us with their
proposed projects, that we keep in mind the life-threatening
projects.

And so, we have more than enough in my district, but I suspect
that the Members of Congress, some of whom are still at this com-
mittee hearing, have similar necessary-to-preserve-human-life
projects.

I am going to be out of time in 6 seconds, but I want to really
congratulate, Mike, you and the work you have done. You have
taken more than 40 miles of levee, you have upgraded those 40
miles of levee in a very rapid process. Had you not done that, sure-
ly, even without the failure of the emergency spillway, there would
have been lives lost, had you not been on top of these projects over
the last several years. Congratulations to you and thank you for
that effort.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Garamendi. Next we
are going to go to the vice chair of the subcommittee, Mr. Mast
from Florida. You are recognized for 5 minutes.
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Mr. MAsT. Thank you, Chairman, and each of you for your testi-
mony today. I really appreciate it. I enjoyed reading them.

You know, number one, you know, I live in one of those areas.
Very similar issues as so many here, issues with the Corps of Engi-
neers, issues with the infrastructure that is going on in my commu-
nity. Personally, it is regularly plagued by massively harmful dis-
charges coming out of Lake Okeechobee, and going out towards the
east coast and west coast of Florida. They are implemented by the
Corps of Engineers. Sometimes these discharges are—freshwater
into our saltwater estuaries are as high as 7 million gallons a
minute at their peak flows. It is very devastating. We get just abso-
lutely devastating algae blooms.

And again, probably the most disconcerting part to me is that
these are imposed by the Federal Government on us. But they are
not cleaned up by the Federal Government, and that is one of the
worst things that I can say about them.

Now, one of the other things that we could say about this is this
is just freshwater that is simply lost out to sea. And, as we look
at each of our areas across the country, where we see people—some
people that don’t have enough water—and, as was said before,
some of us that have way too much water—it can become very
troublesome and very frustrating to all of us. And that is just as
an aside here.

Now, from my vantage point, one of the best ways to ensure that
water is utilized in a beneficial way, instead of being wastefully
discharged, is for the Corps of Engineers, in many of these cases,
to marry their flood control efforts and that mission with their eco-
logical restoration mission that they have in so many places.

For my area it is mirroring the flood control of the dikes sur-
rounding Lake Okeechobee with the ecological restoration that is
south of Lake Okeechobee that feeds into the Florida Bay and the
Florida Everglades. And that means, in order for them to get this
done in a timely way—which hasn’t happened in my area—tackling
what we are talking about today, these burdensome regulatory
problems, construction issues, funding delays that are just slowing
the Corps of Engineers from completing projects. In my area the
Herbert Hoover dike rehabilitation, 60-plus projects. When they
don’t get done, it really adds up.

So what I really want to ask you all, this kind of, to me, is Ex-
hibit A of how there can be otherwise well-intentioned rules and
regulations that exist out there, but they actually end up hurting
our communities and impeding environmental protection and im-
peding the progress of infrastructure.

So, with that in mind, I was particularly struck by your testi-
mony, Mr. Kernion, when you said a couple of things. One, in order
to build a 21st-century infrastructure, we have to build it some
time this century. And I think that is a very important thing to
say. But more specifically, when you talked about the Port of Sa-
vannah going through a 14-year environmental review process—14
years—and a 30-year-to-completion process.

So, in that being your testimony, I wanted to ask you two specific
things. One, can you pinpoint one specific thing, the biggest bang
for your buck, “This is what we do to enable this infrastructure to
be completed to”—you know, which piece of it do we get out of the
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gvay?‘?What is your number-one piece to enabling this to get things
one’

er. GRAVES OF LOUISIANA. Make sure your microphone is on,
please.

Mr. KERNION. I said this earlier. The biggest thing that I have
seen is the—lack of a better way to say it, red tape with the envi-
ronr(rilental procedures and approvals to get projects moving for-
ward.

Mr. MAST. Now, you listed in your testimony a number of—you
know, you listed wildlife, EPA, NOAA, and a number of others.
Can you point to one specifically?

Mr. KERNION. Yes. Well, there is a lot of things. And I will give
you an example. If we are building a levee, and there is a tree in
the way and it has got an eagle in the top of the tree, that levee
is going to be moved to buy houses, something is going to happen.
Don’t have anything against eagles, I think they are great. But it
costs a lot of dollars to move it, you know, rather to go ask the guy
if he could find another tree.

But—and I am not trying to be funny about it, but I will see
some things that are—really get to be, like, major impacts to what
we do, that is all. And it is the environmental things, more so than
anything. Indecisiveness? Yes, big issue there. But a lot of the envi-
ronmental red tape on some things that are really—you know, they
shouldn’t happen, that is all.

Mr. MAsT. OK. I have another question for you—I got a couple
more seconds here—and that is this. I get an answer often from the
Corps of Engineers when I talk about timelines for getting things
done that there is simply not enough manpower, not enough quali-
fied crews to go out there and get some of the projects done, specifi-
cally in my area, around Lake Okeechobee, that the Corps of Engi-
neers is conducting.

Can you speak to whether you think that is an accurate assess-
ment? Is there enough crews out there to go out there and complete
things in a faster way? Do you guys have the manpower, as general
contractors, construction contractors?

Mr. KERNION. Do the contractors, or does the Corps?

Mr. MAST. The contractors.

Mr. KERNION. The Corps of Engineers—General Van Antwerp,
years ago, asked us after Katrina if the contractors had the man-
power to put it in place, all of the restoration efforts. And contrac-
tors stepped up to the plate and got it done. Corps of Engineers
stepped up to the plate and got it done, also.

One of the things that I do not know is—I have never worked
personally with that district around Lake Okeechobee. I have
heard some rumors about guys that have worked with them, and
I will refrain from comment on that, what I have heard, but it is
a different district. And when you work for the Corps of Engineers
in different districts, they operate totally different.

You know, we did FEMA trailers on a Corps contract after this
most recent flood up in—around Baton Rouge, Louisiana. And deal-
ing—they had one of the district—I think it was the northern Ala-
bama—came down. Totally different ballgame than working with
the New Orleans district. I mean totally different. Some of it was
shocking, what we have to go through, be quite honest with you.
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But I don’t—I have never worked with the people in your area
to be able to comment on that that much, as far as the Corps, then.
But the contractors, I think contractors are—can come up to the
plate and make it happen.

Mr. MasT. OK. My time has expired, so I thank you for your
comments.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Mast. I am going to
go to the ranking member, Mrs. Napolitano, for 5 minutes.

Mrs. NAPOLITANO. Just last one before we let you go. Mr.
DeGood, if the President were to put forward a proposal that
privatized leverage private equity capital as the primary Federal
role in addressing water infrastructure projects, what would be the
likely impact to communities like mine, or anybody else’s, where
local ratepayers already having a difficult time making ends meet
in addressing the water quality in their area?

And the second question—and I will make it—I want to get over
it—you described a recent trend for local communities to take on
more debt to address local water challenges. Yet often the commu-
nities have insufficient tax and user fee revenues to cover these
debts. I strongly believe they want clean water, just like anybody
else, but often have competing needs for municipal service, fire,
and police that need to be addressed. And the solutions for this
change would be what? How can the Federal Government play in
this?

Mr. DEGoOD. Right. I think it is important to understand that
private equity, even with the presence of the tax credits that Presi-
dent Trump and some of his team have talked about, would have
very little value for many communities. If you are already strug-
gling to find the financial resources to repay municipal bonds at 3
percent or 3.5 percent, it is unlikely that you are going to magically
have the resources to be able to cover the return on private equity
that can be anywhere from 10 to 18 percent, depending on the
project.

And again, even with the presence of tax credits bringing down
the cost of that equity somewhat, it is still going to be a stretch
for communities. And I think one of the things that I have found
that is troubling about some of the public-private partnerships that
have happened in recent years is the extent to which local commu-
nities are paying the premium price that goes along with a P3, but
not receiving some of the benefits that we normally associate with
this form of procurement. Specifically, if we compare this to the
transportation side, we see that there is more of an opportunity for
true risk transference, especially for projects that may exceed $1
billion or $1.5 billion.

But when we are talking about smaller systems, where the only
infrastructure upgrades that are contemplated as part of these cap-
ital improvement programs are basic repairs and rehabilitation—
replacing pump stations, we can’t really honestly say that that pri-
vate-sector contractor is taking on this risk payment because of the
complexity of the work.

Again, some of these contracts have the public maintaining com-
plete liability for any environmental discharges that violate Fed-
eral or State laws. They have the public on the hook for any rate
increases for the water deliveries they may take for regional drink-
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ing water providers. They have the public on the hook for any cost
overruns in the infrastructure projects that they have in their cap-
ital plan.

So, to my mind, it is troubling for us to say to local communities,
“Don’t worry, you can always go out, take equity capital, take these
tax credits from the Trump administration, and that is going to
solve your problem.” It just really isn’t.

Mrs. NAPOLITANO. Anybody else?

[No response.]

Mrs. NAPOLITANO. Thank you, Mr. Chair.

Mr. GRAVES OF LOUISIANA. Ms. Pape, I am curious if you would
care to respond to Mr. DeGood’s comments.

Ms. PAPE. I would. I can’t speak to a leased form of private eq-
uity investment, but I can speak to acquisition of assets by private
entity. And in that case, in many instances, we can spread those
costs, because we have a larger base. It is a very capital-intensive
industry.

We also take on all risk. We don’t leave risk with the community.
We take it on, not only for the assets that we are buying, but for
upgrading. And asset renewal is an ongoing effort. It is not a once
and done, it is every day, every year, you are continually looking
at what needs to be replaced, what condition do you have.

So, in terms of the private companies that buy assets, we do as-
sume the risk, and we are able to spread out the cost, as well. So
the impact on the customers is not as great.

Mr. GRAVES OF LOUISIANA. Great, thank you. I will tell you I
have a number of other questions for all of you. You have been pa-
tiently sitting there for 2 hours, and we are most appreciative. We
are going to have, I think, a number of questions for the record for
each of you.

I just want to say, in closing, I am going to go back to home, and
Mr. Kernion is from Louisiana. He made mention in his testimony
about a situation at home where we have an eroding coast. We
have lost approximately 2,000 square miles of our coast, wetlands.
And we are all familiar with how important wetlands are, and we
are familiar with the Clean Water Act, and 404 permits, and things
along those lines.

Well, the primary cause of this wetlands loss in the State of Lou-
isiana is actually the U.S. Army Corps of Engineers. And it is in-
teresting to see this—kind of the irony in the regulatory program,
in that they are making everyone else protect wetlands and restore
wetlands and mitigate wetlands, yet in the case when their own ac-
tions cause loss, they literally are doing nothing. And, not only
doing nothing, but in fact, impeding efforts, as was noted, by the
State and others, in some cases, to actually restore wetlands.

And so, look, this isn’t a partisan issue, this isn’t—this is some-
thing that all of us need to be working very closely together on.
Make note. The administration, again, announced that they intend
to pursue a $1 trillion infrastructure package.

We have a project in south Louisiana called the Gulf Hurricane
Protection Project that has been in the study phase since 1992. The
Federal Government has not stuck a shovel in the ground. We have
a hurricane protection project in Louisiana called the West Shore
project. The project just came out of the study phase, and, thank-
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fully, the committee authorized the project in the WRDA bill, but
it was in the study phase for approximately 42 years before—I
want to be clear—before a project recommendation was made,
right? So not a single thing has been done, just a project rec-
ommendation.

We heard Mr. Inamine note that in his case, when he carried out
the project on his own, that he was able to do it for approximately
half the cost.

So this isn’t anything to beat up on anyone, this isn’t a partisan
issue. This is all about the fact that we have limited resources. And
many of you, in your testimony, talked about the need for greater
investment. Well, one of the ways you get greater investment is by
stretching your dollar, by ensuring that you are most efficiently
using the resources that you have. If you can carry out a project
for half the cost, you can do two of them.

It is a simple concept, and something that I think we need to be
paying careful attention to, the amount of money that we are
spending on administrative, on regulatory compliance, and on
project implementation to ensure that we can sit here and tell tax-
payers that we are maximizing the limited resources that are avail-
able.

So, with that, I again want to thank all the witnesses. You can
expect questions for the record that we will be submitting, and ask
for your response to those. And thanks again. It has been very
helpful. And if no other Members have anything to add, the sub-
committee stands adjourned.

[Whereupon, at 12:17 p.m., the subcommittee was adjourned.]
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Good morning, Chairman Graves, Ranking Member Napolitano, and members of the subcommittee. Thank you
for inviting me here to testify today.

I am an economist and senior research fellow at the Mercatus Center, a 501(c)(3) research, educational, and out-
reach organization affiliated with George Mason University in Arlington and Fairfax, Virginia. I've previously
served as a senjor economist at the Joint Economic Committee and as deputy director of the Office of Policy Plan-
ning at the Federal Trade Commission. My principal research for the last 25 years has focused on the regulatory
process, government performance, and the effects of government regulation. For these reasons, I'm delighted to
testify on today’s topic.

T'd like to discuss three broad prohlems with the US regulatory process, explain how those problems cause unde-
sirable results, and suggest some solutions that focus on altering the underlying culture and incentives that gave
rise to the prohlems. The three problems are: (1) a regulatory focus on activities and outputs, rather than results;
(2) significant deficiencies in the underlying analysis that is supposed to inform regulatory decisions, and (3)
“ready-fire-aim” rulemaking. This written testimony summarizes these points. Further explanation, along with
supporting empirical evidence, can be found in the research papers cited in this testimony.

1. THE REGULATORY PROCESS TENDS TO FOCUS ON ACTIVITIES AND OUTPUTS, RATHER THAN
RESULTS

Prospective regulations should be judged based on whether they are likely to produce siguificant benefits that
improve Americans’ quality of life. Existing regulations should be judged based on whether they actually produce
those benefits. But, all too often, the federal governnient focuses on regulatory activities and outputs, rather than
regulatory outcomes.

For more information or o meet with the scholar, contact
Robin Bowen, 703-993-4230, rbowen@mercatus.gmu.edu
Mercatus Center at George Mason University, 3434 Washington Blvd., 4th Floor, Arlington, Virginia 22201

The ideas presented in this document da not reprasent official positions of the Mercatus Center or George Masan University.
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This malady manifests itself in several ways.

First, regulatory agencies often act as if enforcement is more important than compliance or achievement of regu-
Iatory outcomes. For example, a colleague of mine who was advising the enforcement division of a regulatory
agency on performance management in the early 2000s found that the enforcement officials objected strenuously
to being held accountable for anything other than the level of enforcement activity and their win/loss record in
enforcement cases. Effective performance management holds employees accountable for outcomes that benefit
the public, not levels of activity.

Second, regulatory agencies often act as if their job is to produce regulations, rather than to produce outcomes.!
As one agency economist noted, “Success is putting out 10 regulations a year, and bigger regulations are bigger
successes. They don’t say, ‘We examined 10 [situations], and we decided that 8 did not warrant reguiation.” Pay,
bonuses, career advancement, and recognition go to staff who successfully complete regulatory proceedings.?
Scholarly research on implementation of the Government Performance and Results Act has found that regulatory
agencies are less likely than other agencies to have outcome-oriented goals.?

Third, there is little systematic effort to evaluate the actual results (benefits and costs) of regulations after they
are implemented and reassess whether a regulation should be eliminated or modified. As a result, new regulations
accumulate on top of old ones, even if some of the old ones no longer achieve their intended purposes or do so only
at high cost. Patrick McLaughlin, director of the Mercatus Center’s Program for Economic Research on Regula-
tion, and coauthors have estimated that the increase in the US regulatory burden since 1980 may have reduced
gross domestic product by as much as $4 trillion in 2012, or about $13,000 per person.* Presidents customarily
ask regulatory agencies to find regulations that could be eliminated or updated, and these efforts produce some
useful results. But such reviews rarely assess whether existing regulations are producing the intended results,
and at what cost. A study commissioned by the Administrative Conference of the United States indicates that the
results of the most recent round of retrospective reviews in the Obama administration are typical in this regard:

The vast majority of status updates on agencies’ retrospective review programs do not include evi-
dence of formal retrospective analysis, such as ex post estimates of benefits, costs, or efficacy. ... Most
of the analyses, such as estimated cost savings from removing regulatory burdens, in agency reviews
focus on what can be achieved through reducing paperwork and reporting obligations, or transform-
ing some of these obligations to electronic reporting. . ..

Streamlining the way the government collects information on the actions of regulated firms is fundamen-
tally different than an assessment of whether an economically important rule is delivering on societal
objectives identified in authorizing legislation and doing so in a cost-effective and/or efficient manner.®

Several types of reforms would help refocus the regulatory process on achievement of beneficial outcomes for the
public, instead of activities or outputs:

« Clearly indicate the desired outcomes Congress seeks to achieve in legislation that authorizes
regulations.

1. Jerry Ellig and Richard Williams, “Reforming Regulatory Analysis, Review, and Oversight: A Guide for the Perplexed” (Mercatus
Working Papet, Mercatus Center at George Mason University, Arlington, VA, August 2014).

2. Richard Williams, “The Influence of Regulatary Economists in Federal Health and Safety Agencies” (Mercatus Working Paper, Mer-
catus Center at George Mason University, Arlington, VA, 2008), 7.

3. Young Han Chun and Hal G. Rainey, “Goal Ambiguity in US Federal Agencies,” Journal of Public Administration Research and
Theory 15, ne. 1(2005): 1-30Q.

4. Bentley Coffey, Patrick A, McLaughlin, and Pietro Peretto, “The Cumulative Cost of Regulations” (Mercatus Working Paper, Merca-
tus Center at George Mason University, Arlington, VA, April 2016).

5. Joseph E. Aldy, “Learning from Experience: An Assessmeni of the Retrospective Reviews of Agency Rutes and the Evidence for
Improving the Design and implementation of Regulatory Policy” (report prepared for the Administrative Conference of the United
States, November 17, 2014), 52-53.
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* Require regulatory agencies to develop and seek public comment on a plan for retrospective analysis
of major regulations at the time these regulations are proposed.

*  Require regulatory agencies to disclose in the Unified Agenda of Federal Regulatory and Deregula-
tory Actions when they have decided not to issue new regulations, so they can receive credit and be
accountable for these decisions.

e Focus congressional oversight on regulatory outcomes. Challenge agencies to provide credible eval-
uations showing whether regulations have achieved the intended outcomes and at what cost. Over-
sight that focuses on levels of enforcement activity, production of regulatory outputs, or anecdotes
provides little or no information about whether regulations are achieving the desired outcomes.

»  Base budgeting for regulatory agencies on evidence that regulations are achieving their intended
outcomes, not measures of activity or outputs.®

»  To the extent possible, require agencies to reward managers and employees based on regulatory re-
sults, rather than activities or outputs. At a minimum, prohibit regulatory agencies from rewarding
personnel based on the number or size of regulations they produce.

«  Promote independent retrospective assessment and revision of regulations by creating one or more
expert commissions modeled on the Base Realignment and Closure Commission.”

« To inform congressional decision-making about authorization, oversight, reauthorization, and bud-
geting, establish a unit within the Congressional Budget Office or Government Accountability Office
whose job is to assess the benefits and costs of regulatory legislation and agency regulations.

2. THE UNDERLYING ANALYSIS THAT IS SUPPOSED TO INFORM REGULATORY DECISIONS OFTEN
SUFFERS SERIOUS DEFICIENCIES

President Clinton’s Executive Order 12866 requires that before issuing an “economically significant” regulation,
executive branch agencies must understand the nature and cause of the problem they are trying to solve, develop
alternative solutions, and assess the benefits and costs of each alternative.? Independent agencies sometimes face
similar statutory requirements.

If the agency does not understand the problem and does not examine alternative solutions, the resulting regula-
tions are likely to be less effective than they could be, excessively costly, or perhaps notneeded at all. If the agency
does not understand what caused the problem, then its estimate of the benefits of the regulation is suspect. How
can the agency know that the regulation will produce benefits if it does not know whether the regulation will
solve a problem?

Independent analysis consistently shows that agencies’ assessments of the problem, alternatives, benefits, and
costs are often seriously incomplete.” For example, out of the 130 economically significant, prescriptive regula-
tions proposed between 2008 and 2013, 48 percent were accompanied by no significant evidence demonstrating

6. Jason J. Fichtner and Patrick A, McLaughlin, “Legislative impact Accounting: Rethinking How to Account for Policies” Economic Costs
in the Federal Budget Process” {Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, June 2015},

7. Joshua Hall and Michael Williams, “A Pracess for Cleaning Up Federal Regulations™ (Mercatus Research, Mercatus Center at George
Masan University, Artington, VA, December 2012).

8. Exec. Order No. 12866, 58 Fed. Reg. 51735 {October 4, 1993}, President Obama reaffirmed Exec. Order No. 12866 in Exec. Order
No. 13563, 76 Fed. Reg. 3821 (January 21, 2011). “"Economicatly significant” regulations are regulations with benefits, costs, or other
econamic effects that exceed $100 million annually, or meet certain other requirements specified in Executive Order 12866.

9. Jerry Ellig, “Evaluating the Quality and Use of Regulatory Analysis: The Mercatus Center’s Regufatory Report Card, 2008-13” (Mer~
catus Working Paper, Mercatus Center at George Mason University, Arlington, VA, July 2016).

MERCATUS CENTER AT GEQORGE MASON UNIVERSITY 3
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the existence, size, or cause of the problem to be solved.”® For only 19 percent of the regulations did the agency
consider a wide range of regulatory approaches or levels of stringency. Only 22 percent of the regulations were
accompanied by reasonably thorough evidence that the regulation would achieve the intended benefits or other
desired outcomes.

About 56 percent were accompanied by reasonably thorough estimates of compliance expenditures, but compli-
ance expenditures are not the only cost of regulation. Agencies considered the effects of the regulation on prices
for only 33 percent of the regulations, and they identified costs that stem from changes in behavior for only 12
percent of the regulations. Thus, costs are likely underestimated for the majority of regulations.

These deficiencies in analysis usually occur regardless of whether Congress has given the agency broad or nar-
row authority to decide whether to regulate, what form the regulation should take, how stringent the regulation
should be, or who must comply. Several changes in the regulatory process would help remedy these deficiencies:

»  Statutorily require all agencies to conduct regulatory impact analysis for regulations with economic
effects exceeding a certain threshold, such as the $100 million per year threshold used in Executive
Order 12866.” Indicate in the statute the topics the analysis must cover: assessment of the existence,
extent, and cause of the problem; development of alternatives; and assessment of the benefits and
costs of alternatives.

«  Expand the resources and personnel of the Office of Information and Regulatory Affairs so that it
can conduct more thorough reviews of regulations and the accompanying analysis from indepen-
dent and executive branch agencies.

+  Allow courts to review an agency’s analysis to ensure that it covers the required topics and employs
the best available evidence in the record. The court could set aside the regulation only if an error or
omission in the analysis materially affected a decision about the regulation.”

3. AGENCIES ENGAGE IN “READY-FIRE-AIM” RULEMAKING

Even when regulatory impact analysis (or other economic analysis) is required by executive order or by law, regu-
latory agencies often make decisions first, then craft the analysis to support decisions that were already made for
other reasons. This “ready-fire-aim” approach to rulemaking puts agencies in the position of selecting a regula-
tory option before they know whether there is a problem that regulation could solve, what caused the problem,
or which solution might be most effective and efficient.

Several reforms could help raise the odds that agencies conduct a more complete and objective analysis before
they make major regulatory decisions:

« Require agencies to consult with stakeholders before writing major regulations.

«  Require agencies to publish for public comment their preliminary analysis of the problem, and the
benefits and costs of each alternative they are considering, before they select a preferred approach
and write a regulation.®®

10. "Prescriptive” regulations are what most people think of when they think of regulations: they mandate or prohibit certain activi-

ties. This is distinct from budget reguiations, which implement federal spending programs or revenue colfection measures.

11. Of course, a regulation below this threshold may also have unintended and unpredicted economic effects exceeding $100 million.
This is another reason why retrospective assessment is important.

12. For a study demonstrating that judicial review of agency economic analysis can motivate improvement in the quality of analysis,
see Jerry Ellig, “Improvements in SEC Economic Analysis Since Business Roundtable; A Structured Assessment” (Mercatus Working

Paper, Mercatus Center at George Mason University, Arlington, VA, December 2016).

13. Jerry Elig and Rosemarie Fike, “Regulatory Process, Regulatory Reform, and the Quality of Regulatory Impact Analysis,” Journal
of Benefit-Cost Analysis 7, no. 3 (2016), 523-50.
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«  Within agencies, free economists and other analysts to conduct objective analysis by locating them
in a unit other than the program office that writes regulations. Have analysts report to and be man-
aged by other analysts, with clear criteria for career advancement based on the quality and objectiv-
ity of their analysis.

Far too much of the regulatory debate is an unproductive screaming match about intentions, rather than a rea-
soned discussion of results. Experience has shown that intentions do not automatically produce results.* For this
reason, significant institutional and cultural changes are needed to refocus regulatory decision-making on regula-
tory outcomes, improve the quality of analysis that informs regulatory decisions, and ensure that agencies get the
facts before they write regulations.

14. Jerry Ellig and Patrick A, McLaughlin, “The Regulatory Determinants of Railroad Safety.” Review of Industrial Organization 49, no.
2(2016): 371-98.
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Thursday, March 9, 2017

“Building a 21% Century Infrastructure for America: The Role of Federal Agencies in Water
Infrastructure”

INTRODUCTION

My name is Gary McCarthy, } am the Mayor of Schenectady, NY and have served as Mayor since 2011.
Mr. Chairman and members of the Committee, | would like to officially submit my written testimony for
the record.

| know the title of this hearing is “Building a 21 Century Infrastructure for America: The Role of Federal
Agencies in Water Infrastructure” but { wanted to give a broader overview of the problems communities
are facing and the solutions that are needed to move forward.

My city is not atypical of many cities throughout the United States. | have an older, industrial city that
has aging and decaying infrastructure.

As a result, | am dealing with brownfield sites and costly consent decrees to deal with our combined and
sanitary sewer overflows. And we are also trying to utilize new technology to reinvent and reinvigorate
ourselves in order to provide economic and job opportunities for our current and future generations.

As a Mayor, | have to look at the big picture and take my limited budget and balance ali the needs of my
city including infrastructure, environment and public health, as well as economic development. And I'm

here to tell you that it is possible but we need to be smarter in our priorities and investments. We need

Congress and the Administration to not take a silo approach and instead, do what Mayors do every day

~look at the big picture, figure out your resources, and implement your vision.

| know the T&! committee has jurisdiction over transportation, wastewater, brownfields, ports, and
Army Corps issues and | can’t touch on all of these subjects in 5 minutes but | wanted to provide a little
sampling of how I, as the Mayor of Schenectady, haverhad to deal with some of these issues, what my
vision is for my city, and what you can do to help make all of our communities better.

History
Schenectady is a city on the rebound. During the 1930s, 40s, and 50s, Schenectady’s population reached

approximately 95,000 powered by the growth of GE and of the American Locomotive Company and their
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wartime production. But with the end of wartime production, followed by the onset of globalization
came the decline of America’s industrial centers. Like many industrial cities, Schenectady saw
devastating job losses and population decline parallel by increases in poverty. A smali city known for
innovation saw 25,000 stable and well-paying industrial jobs eliminated and with that came a serious
decline in both downtown and City neighborhoods. Today, the City has a third less population than it did
at its height. The domino effect was seen everywhere. A bustiing downtown known for iconic
department stores hollowed out. Those with opportunity moved on either to a new region or to the
suburbs, leaving behind the early-century neighborhoods built for multi-generational living. The City’s
tax base shrunk.

In the past fifteen years, we have stemmed that decline. Working regionalily, we unified our economic
development efforts and developed public-private partnerships to reinvigorate our downtown. We
aggressively tackled our many brownfields to develop shovel ready sites for developers. This year
celebrates the 125" anniversary of the founding of General Electric in Schenectady and our relationship
with this major employer has never been stronger. The unified economic team has since generated
almost $1 billion of new countywide investment with a revived Arts and Entertainment District at the
downtown core, enhanced “smart growth” streets and utilities, and a $480 million riverfront
development that will reopen the Mohawk River waterfront at the former American Locomotive facility
where thousands of Schenectady citizens once built trains and tanks that won World War ii. The former
American Locomotive site was transformed from one of the nation’s oldest brownfields into a nearly
half a billion-doliar regional economic development project with over 1000 new jobs, in part through the
support of the Federal Brownfield Program. This is one of thirteen brownfieids throughout Schenectady
County that was cleaned up to make way for new development.

Despite these major advancements, we face the continuing challenges of aging infrastructure and
regulations that fail to account for our daily progress and changes in situation.

Water and Sewer Infrastructure

The City of Schenectady sewer system dates back over 100 years and until 2014 was considered a
combined sewer system that consists of over 320 miles of pubfic storm and sanitary infrastructure with
a permitted Combined Sewer Overflow {CSO} and 18.5 mgd wastewater treatment plant which services
muitiple municipalities.

Since 2011, the City has undertaken large amounts of borrowing to upgrade its sewer and water system.
From City Fiscal Year (CFY) 2011-2017, the City has borrowed collectively $42.9 million for sewer and $9.8
million for water, respectively. The City’s sewer debt alone has quadrupled in the past seven years. The
total borrowing for the City over seven years for both sewer and water was estimated at $52.8 millionll,
A majority of the borrowing went to upgrading the City’s sewer and water system pipes, replacing aging
and outdated equipment, and rehabilitating our water plant.

A large percentage of the borrowing for sewer—48.0%—came in CFY 2017 where the city recently
borrowed approximately $20.7 million, with majority of the funds going to the city’s Waste Water
Treatment Plant due to the agreement with the New York State Department of Environment
Conservation. Additionally, the city plans to rehabilitate and reconstruct the city’s North Ferry Street
Pump Station, with an estimated budget of $6.25 million. Of which, $3.25 will be financed from city
borrowing and $3.0 million will be awarded from a Community Development Block Grant-DR grant.
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During the mid to late 90's, the City of Schenectady embarked on a proactive approach to reduce
Inflow/Infiltration (I/1) from within its sanitary sewer collection system to reduce sewage flows being
treated at its wastewater treatment plant. As a result of reducing flows from within the sanitary sewer
system the City's permitted Combined Sewer Overflow (CSO} was re-designated to a Sanitary Sewer
Overflow (SSO). Accordingly, the City was issued an Order on Consent by the New York State
Department of Environmental Conservation and a compliance scheduie was negotiated between both
parties to eliminate any future discharges of combined overflows from within the system.

In 2017, the City is embarking on a multi-year SSO mitigation project program including $24 million to
eliminate sanitary sewer overflows to the Mohawk River and increase collection system and treatment
plant capacity and $6 million to improve system resiliency to future Mohawk River flooding. This
program has the dual benefit of protecting the environment and fostering economic development in a
two county area. The City of Schenectady wastewater collection and treatment system serves a regional
benefit, providing wastewater services to the City, Village of Scotia, Town of Glenville, portions of the
Town of Niskayuna and Rotterdam and the Hamlet of Alplaus Schenectady County and portions of
Rexford and Burnt Hills in southwest Saratoga County. This truly regional sewer system crosses multiple
municipal boundaries to provide a central wastewater solution that maximizes shared services. This
effort also creates the possibility for further consolidation of services and efiminates the need for the
other municipalities that are serviced to create their own treatment plant. Many of the upgrades will be
at the City’s 18.5 million gallon per day (MGD) wastewater treatment plant and will improve operating
efficiencies and reduce energy. The upgrades will also result in significant environmental benefits. The
project will result in the mitigation of 20 million gallons of annual sanitary sewer overflows to the
Mohawk River, elimination of wastewater coliection system surcharging and overflows in the vicinity of
Erie Boulevard and the Mohawk Harbor Development Site, increased resilience to future Mohawk River
flooding, North Ferry Street Pump Station relocation, and a reduction of our electrical consumption and
carbon footprint.

This builds on Schenectady’s previous efforts, including the installation of a new 711 Kw solar array at
the City's reservoir and the construction of a cogeneration plant at the Waste Water Treatment Plant.
The 3,029-panel solar array is expected to save the City an estimated $840,000 over the life of the
system, can produce 840,000 kilowatt hours of electricity annually. Additionally, the City’s Combined
Heat and Power or Cogeneration project was designed to recover heat generated from the engine
exhaust and jacket water through a glycol/water plate and frame heat exchanger. The recovered heat
provides heat for digester operations as well as building heat resulting in a $350,000 annual savings and
the elimination of 1,883,000 ibs. CO? annually.

Schenectady does not contest the importance of environmental protection efforts and has significantly
invested in these projects, but because of the change in our designation, in essence, Schenectady’s
forward thinking efforts to improve have forced the City to expend even more funds while we are still
attempting to recover from the Great Recession and decades of population decline. Our strong local
economic recovery has been placed in a precarious situation by this significant burden on the City.

in addition to the tax burden, the consent order required a four to one exchange for new connections. |
want to emphasize this point — my city is not allowed to do a new hookup uniess | remove four others.
This critically limits economic development projects that create the tax base needed to fund such a
major infrastructure project. It is totally counterproductive to what we are trying to accomptish of
bringing in more jobs and more taxes which would actually help rebuild our older infrastructure.
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Schenectady’s Smart City Initiative

While we face the burden of traditional infrastructure, we are only scratching the surface of what is
possible through smart city technology. Our partnerships with Cisco, GE, National Grid and others have
allowed for the installation of roughly 200 smart lights throughout Schenectady. This project provides
the opportunity for municipalities such as the City of Schenectady to reduce expenditures while
embracing emerging technologies to improve delivery of several key services to our residents. The City
of Schenectady has over 5100 HID street lights. Converting HID lighting to Wi-Fi enabled LED Smart
Lighting will produce savings, improve maintenance, enhance public safety and public works, empower
employees and conserve natural resources while fostering innovation in government and the
community.

While one of the main objectives of this project is to reduce energy consumption, emerging technology
allows us to use this project as a platform for real change. Data will be collected and disseminated to
users alfowing educated decisions to be made in countless areas. The savings to the City of Schenectady
from pure energy costs can be over $370,000 / year. Case studies show that other long term cost
benefits can be achieved with this technology. We look to evaluate some of these opportunities and
quantify the savings that can be derived from them.

The yearly energy savings with a switch to Smart LED is calculated at over 2 million kitowatt-hours of
electricity. Greenhouse gas calculators from the EPA show this as a reduction of 1,546 tons of carbon
dioxide, equivalent to over 3.3 million miles of passenger car travel saved every year when the entire
project is completed. Since dimming is a built-in capability of the Smart Lighting, the potential exists to
reduce usage during peak electric use times in order to help prevent brownouts.

Maintenance of lighting has always been performed on a reactive basis, waiting for someone to tell us
that a street light is non-functioning. These systems will alert us automatically to a failure or even a
knockdown reducing repair times. Video cameras included as part of our scope will allow us to collect
analytic data for traffic and pedestrian volumes, vehicle speeds and delay, parking patterns and
notifications of parking violators to public safety. Triggers can be set to notify our police department
when a vehicle has not been moved for a pre-determined time indicting a disabled vehicle in a roadway
or even an abandoned vehicle in our neighborhoods. Sensors will provide additional data on
temperature and road conditions assisting our road crews with advance notice on trends most likely to
affect our streets.

A Wi-Fi component already deployed on a small scale allows our police department to continuously
download in-car video to our secure network reducing downtime of vehicles stagnant at their station.
City personnel across several departments including our Code Enforcement staff will be able to access
data in order to make informed decisions out in the field instead of wasting time returning to their
offices. Police and Fire Department personnel will see housing and building data during emergencies
without the need for intervention from others empowering them to respond intelligently to disasters.

Additionally, Internet Access is the primary requirement for connected devices. We would use this
network to provide communications between our “Smart Devices” and an open source platform to
collect data and perform predictive analytics. Smart Connected Street lighting would be the base plan
for deployment as the projected energy savings would help fund some of this project while providing
sustainability. Additional devices such as analytic cameras, temperature and motion sensors, traffic
monitoring devices and the potential for interconnected health care and other life safety devices
deployed on a network of over 5000 street fights provide opportunities to evaluate numerous core
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challenges in an urban environment. When we couple this data with information from social service
agencies, school district, medical and health care providers and other governmental sources, we can
start to look for trends in blighted areas and respond in a proactive way to improve conditions. Having
the ability to provide internet access to a segment of the population that currently does not have it
would improve the social and economic development of the community.

This 21% Century infrastructure cannot be ignored while we bear the burden of investment in the more
traditional infrastructure such as pipes and streets. To do so would be at the City’s and nation’s long-
term peril as we would miss this critical opportunity for economic growth, improved educational
outcomes, and long-term efficiency. We find ourselves being passed by other cities throughout the
world that are making these investments. To invest in our current infrastructure needs without making
these critical advancements dooms cities to fong term inefficient maintenance and a continuing cycle of
overly burdening taxpayers and stagnating growth.

What Congress Can Do to Help

Of course, we need more resources and tools. Right now, cities spend $115 billion per year on water and
wastewater operations and infrastructure while Congress provides around $2 billion. We would like
Congress to step forward and do more to assist us by increasing the SRF program and making sure the
states provide more money in the form of low-interest and zero-interest loans. We also need more tools
such as grants, funding under WIFIA, removal of Private Activity Bonds from the state volume cap, and
protecting our municipal bonds. Other, more non-traditional ways, that you can help include the
following:

1} Pass Integrated Planning/Affordahility Legislation (HR 465)

} want to thank Mr. Gihbs and Mr. Chabot for listening to the Mayors’ concerns regarding unfunded
mandates and affordability concerns and introducing HR 465, The Water Quality Improvement Act of
2017.

I have a letter, signed by the Leadership of the Conference of Mayors, asking for members to cosponsor
and pass HR 465 that I've attached to my testimony.

HR 465 would allow local governments, if the affordahility levels are triggered, to work with the EPA to
develop plans where we can comprehensively deal with the biggest environmental and public health
needs first and do it in a way that is more affordable to our citizens.

tn my case, my state is the one who | have a consent decree with, and it would be my hope that if
Congress would pass this bill, the EPA would start implementing it, and the states would follow suit. If
this law was in place, this could potentially help us to develop a plan to address our combined and
sanitary sewer systems but do it in a way that wouldn’t put as high of a financial burden on low,
moderate, and fixed income citizens.

We also may not have had to agree to shut off four hook ups for every new one. We need to work with
our federal and state agencies and look at the situation comprehensively. It makes more sense to try to
grow our economy and increase our tax base to help pay for the repair work to be done. Because now,
we are potentially at a competitive disadvantage when we are competing with other communities to try
to attract businesses and new residents.
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2) Reauthorize the Brownfields Law

You may ask why reauthorizing and fully funding the Brownfields Law would be listed in a hearing about
Building a 21 Century, but the fact is that brownfields are a problem in almost every community in the
United States and we should be reusing these properties that already has existing infrastructure in
place. By reutilizing and rebuilding these properties, we are recycling and reusing land and hopefully
also upgrading existing infrastructure as opposed to continuously building additional infrastructure that
also has be maintained.

In addition, some communities are using brownfields redevelopment as a means of creating more green
infrastructure in order to help with their stormwater controls. For example, in Philadelphia, they have a
comprehensive plan of placing a garden or park within 15 minutes of every household. In some cases,
they have redeveloped brownfields to make this a reality. The side benefit is that by creating green
spaces throughout the city, they have also created a means of naturally collecting rainwater that doesn’t
end up in the storm drains thereby decreasing the chances of a sewer overflow. So not only are you
beautifying a neighborhood and creating gardens, you are also solving another environmental problem
in a more cost effective and sustainable way.

The Conference of Mayors is asking Congress to pass a new brownfields law that contains the following:
Full Funding of the Brownfields Program ~At the current funding levels, EPA only funds {roughly 30
percent) of the applications that make it to headquarters. This program shouid be fully funded $250
million or more.

Creation of a Multi-Purpose Grant ~The Conference of Mayors would like to see the establishment of a
multi-purpose grant. We believe by giving us that flexibility it will make the program even more useful to
not only us but our business community as well.

Increase Cleanup Grant Amounts ~The Conference of Mayors would like an increase in the funding
ceiling for cleanup grants to be $1 million and in special circumstances, $2 mitlion.

Allow Reasonable Administrative Costs - Brownfield grant recipients should be allowed to use a small
portion of their grant to cover reasonable administrative costs.

Clarify Eligibility of Publicly-Owned Sites Acquired Before 2002 —As long as a local government did not
cause or contribute to the contamination of the property but just happened to own the property prior
to 2002, when the law was enacted, they should be aliowed to apply for EPA funding for that property.

Remove Barriers to Local and State Governments Addressing Mothballed Sites — The Act should
exempt local and state government from CERCLA liability if the government unit (a) owns a brownfield
as defined by section 101(39); (b} did not cause or contribute to contamination on the property; and {c}
exercises due care with regard to any known contamination at the site.

Encouraging Brownfield Cleanups by Good Samaritans — The Act should provide an owner-operator
exemption from CERCLA fiability for non-liable parties that take cleanup action or contribute funding or
other substantial support to the cleanup of a brownfield, in conformance with a federal or state cleanup
program, but do not take ownership of that site.
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3} Encouraging /Funding New Technology - Digital Platforms

've already mentioned how Schenectady is utilizing new technology for our above ground systems.
However, there are also improvements that can be made below ground. There are some 16,000 sewer
utilities, and over 53,000 water utilities in the United States that together serve over 250 mitlion
Americans. Three common challenges cities face in providing public water and sewer services inciude:
infrastructure deterioration, sourcing financial support, and compliance issues.

Many communities trying to address one or more of these issues have made the hard choice to raise
customer rates; but new information indicates that current water, sewer and flood control costs per
household {the rate payer} in a growing number of communities is placing a disparate financial burden
on low and middie income households. Thus, local utilities who are expected to provide uninterrupted
service in compliance with a myriad of federal mandates are seeking ways to do more, often despite
having an unfavorable balance sheet.

The aiternatives to traditional utility investments and management have the potential to improve a local
utility’s financial sustainability. All utilities small and large can improve service through incorporation of
modern technology specifically designed to increase efficiencies and reduce or avoid costs.

Yesterday’s emerging technologies in municipal water and sewer utilities are now well demonstrated,
and they have the potential to dramatically improve the current poor state of financial sustainability in a
geographically diverse and fragmented inventory of plants and pipes in American communities.

For example, industry estimates suggest that water loss continues at rates that range between 15% and
30% percent: subsequently utility managers are losing customer revenues, wasting energy and
generating collateral carbon dioxide emissions from treatment and distribution of water. One
demonstrated technology application that provides managers with the means to correct these problems
and leverage additional benefits from technology placement.

For example, medium and large facilities often install Supervisory Control and Data Acquisition (SCADA
systems). SCADA systems can he enhanced by migrating to a digital platform utilizing smart grid
technology on a facility scale. Digital technology helps managers apply supporting technologies such as
sonar capahilities to detect pipe leaks with great accuracy and lead to quick repairs. Digital systems also
work well with automated metering; which, in turn, provides managers with a way to accurately bill for
services, communicate such immediate information on water conservation and water safety alerts
directly to customers.

Federal water policy can pivot from prosecutorial zeal to a productive partnership if Congress and the
Administration take the direction that the federal government should be supporting the renewal of
pubiic water and sewer infrastructure in America through new technology. This can be accomplished by
providing grants, no- or low-interest foans to economically distressed communities, and by providing
more options and incentives for communities to increase private sector involvement.

Conclusion

There is much that Congress and the federal government can do to work in partnership with our nation’s
cities to upgrade our infrastructure and invest in our future. We need to end this silo approach of
handiing issues and do what | have to do as a Mayor every day — have a vision for my community and
figure out how everything needs to come together in order to make that vision a reality. | thank the
Committee for the time today to address you.
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THE UNITED STATES CONFERENCE OF MAYORS
: ¢ THY IS

March 3, 2017

The Honorable Bob Gibbs

Former Chairman. House Transportation and Infrasteucture
Subcommittee on Water Resources and Environment

US House of Represematives

Washington, DC

Dear Former Chairman Gibbs and Members of the House:

We. the leadership of The U.S. Conference of Mayors. want to express our full
endorsement and support for HLR. 465, which would codify EPA’s Integrated
Planning and Financial Capability initiatives. and we ask your House colleagues to
joinvvou in your efforts by becoming cosponsors of your bill.

Local governments are at a crossroads when it comes to water and wastewater
infrastructure. We spend $117 billion per year ($320 million/day) 1o provide public
water and wastewater serviees while Congress provides approximately $2 bitlion per
vear. This is not nearly enough to maintain and replace our aging infrastructure and
meet the numerous federal unfunded mandates that we face.

While we need more financial resources. we also need more common sense
approaches. Your bill would allow local governments, who have households who are
spending financially burdensome amounts on water and wastewater hills. to work
with their state and EPA to implement comprehensive plans that sequence
invesunents with environmental and health priovities.

Your bill would codifv what EPA has sent forth in various memorandums and nssure
that it is a viable tool for lacal governments in the future. It is imperative that we
spend our citizen’s Hmited money resourcefully.

Thank you again for your leadership on this issue and we hope your colleagues join
vau for this much needed effort. 1f you have any questions. please contact Judy
Sheahan of the Conference statfat J02-801-0772 ¢ U rs

1

Sincerely,

Al Co=

Mick Cornett wfitch Landrieu Steve Benjamin
i

President Viee President 2™ Vice-President

cc: Members of the House of Representatives
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The following mayors also signed on in support.

Mayor Name City, State
JEFF WILLIAMS Arlingten, TX
RICHARD KOS Chicopee, MA
FRANK ORTIS City of Pembrcke Pines , FL
CAROLYN VAUGHN, MAYOR PRO TEM Corpus Christi, TX
ROCHELLE ROBINSON Douglasville, GA
CARLO DEMARIA Evereit, MA
LYDIA MIHALIK Findlay, OH
DOUGLAS ATHAS Garland, TX
ANDY HAFEN Henderson, NV
SYLVESTER "SLY" JAMES, JR. Kansas City, MO
KEN MIYAGISHIMA Las Cruces, NM
CHRIS BEUTLER Lincoin, NE
JOHN GILES Mesa, AZ
GLENN LEWIS Moore, OK
STEPHEN GAWRCN Muskegon , M1
JILL TECHEL Napa, CA
CHRIS KOOS Normai, It
HARRY LAROSILIERE Piano, TX

BILL GILLESFIE Prattville, AL
GARY MCCARTHY Schenectady, NY
DAVID CONDON Spokane, WA
FRANCIS SLAY St. Louis , MO
STEPHANIE MINER Syracuse, NY

JERI MULOIO West Palm Beach, FL
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Gary McCarthy, Mayor, City of Schenectady, NY, on behalf of the U.S. Conference of Mayors,
response to question for the record

Question issued by Hon. Grace F. Napolitano, a Representative in Congress from the State of
California

QUESTION:

At the March 9, 2017, hearing you stated, “In addition to the tax burden, the consent order
Schenectady operated under required a 4-to-1 exchange for new connections. | want to
emphasize that: Schenectady is not allowed to do a new hookup unless | remove 4 other
hookups or entry points within the system.”

The Order on Consent approved by the Mayor on May 14, 2014, makes no mention of a
requirement to remove four old hookups for every one new hookup to the city's sanitary sewer
collection system, but rather it refers to a “4:1 offset” for any new connection to the collection
system.

s Please clarify for the record the requirements under which the city of Schenectady
operates under with respect to the “4-to-1” offset requirement mentioned in your
testimony. Does this require the city of Schenectady to remove four old connections for
every one new connection to the system, or does it apply to the city’s overall sewage
flow from the collection system?

ANSWER:

The 4 to 1 offset applies so that for every gallon of sanitary sewage flow received into the city's
sanitary sewer collection system from new development or a new use of an existing
connection, the city is required to offset that single gallon of new flow by the removal of 4
gallons of sewage flow from the collection system through other means (i.e., sewer pipelining,
documented removal of existing connections, property demos).

Please let me know if | can be of further assistance or if any other clarification is required.

Thank you again for this opportunity to explain the challenges facing Schenectady and for the
committee’s support in helping Schenectady and other cities progress.
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Minnesota Pollution
Control Agency

Testimony

“Building a 21*' Century Infrastructure for America:
The Role of Federal Agencies in Water Infrastructure”

Subcommittee on Water Resources & Environment
House Transportation & Infrastructure Committee

Thursday, March 9, 2017
by

John Linc Stine, Commissioner
Minnesota Pollution Control Agency
and
President, Environmental Council of the States

Main Points

1. Qur nation’s aging drinking water and wastewater treatment systems requirc federal
investment in collaboration with states, so that innovative and affordable funding approaches,
technical support, and leveraged funding solutions can be advanced to respond to the diverse
need of American communities—small and large, urban and rural—across the United States.
ECOS has several resolutions on this subject.

2. Distressed urban arcas, small communities, and rural communities face unique challenges in
operating and maintaining infrastructure assets.

3. Financial and capacity factors compound challenges of aging infrastructurc in these
communities and houscholds, and must be addressed strategically. For example, in the 1970s
federal dollars constructed 75 percent of wastewater infrastructure. States, like Minnesota,
contributed approximately 15 percent, meaning localities contributed 10 percent. This
partnership and sharing of costs modernized our nation’s infrastructure. But time has passed, our
population has grown, and our systems are aged and stressed. Federal infrastructure allocation
needs to again fill that gap because many communities cannot cxclusively finance the water
needs required for this and future generations.

4. Clean water is essential for cconomic prosperity, health, cnvironmental quality, and should be
a legacy for the future. Failing to invest in water infrastructure needs leads to adverse economie,
public health, and equity consequences. Kceping these connections in the forefront of funding,
programming, and policy decisions allows leaders within our federal and state capitols and
legislatures, exccutive agencies, and communities across the U.S. to focus limited resources on
the most pressing environmental and health challenges, and serves to highlight distracting federal
requirements and demands.
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Chairman Graves, Ranking Member Napolitano, and Members of the Subcommittee, good
moming. My name is John Linc Stine, and I am Commissioner of the Minnesota Pollution
Control Agency. 1 appreciate the opportunity to share with you Minnesota’s views on water
infrastructure. I am also representing, as President, the Environmental Council of the States
(ECOS), a national, nonpartisan organization whose members are the leaders of the state and
territorial environmental protection agencies across America. ECOS proudly counts the
Louisiana Department of Environmental Quality and the California Environmental Protection
Agency among our membership. Chairman Graves, as you know, the Mississippi watershed ends
in your state and begins in mine. I take it as a core responsibility to contribute to your state the

cleanest water Minnesota can.

The subject of today’s hearing could not be more pertinent. States hear from our citizens daily
about the value of clean water, adequate flood control, and preventing pollution of lakes, rivers,
and beaches. Infrastructure underpins each of these issues. An economy cannot grow without
clean water. A society eannot thrive without clean water. Industry and jobs depend on a reliable
water supply and the capacity to process wastewater. As you think of infrastructure necessary to
promote economic growth, do not overlook the importance of clean water for manufacturing,

recreation, and other activities that are vital to the American economy.

ECOS’ Water Infrastructure Efforts. ECOS strives to strengthen the partnership between the
states and the federal government in implementing our nation’s environmental laws and policies.
Water infrastructure is one focus of our Priorify Issues in a Time of Political Transition Paper,
written to document pressing concerns to be addressed by the incoming Administration. Water
infrastructure is a non-partisan issue, and ECOS’ resolutions on infrastructure needs (see 04-3,
08-1, and 16-5 (attached)) attest to the importance of federal and state collaboration in response

to the economic and public health consequences of our nationwide water infrastructure gap.

MPCA & ECOS Testimony on Water infrastructure, March 9, 2017 Page 2 of 7
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ECOS recently formed an infrastructure workgroup of state environmental commissioners who
are putting time and energy into evaluating administrative and legislative proposals that come
forward (attached). In a related effort, ECOS asked each state for their top 20 water and
wastewater infrastructure projects that are “ready to go” in 2017. These projects collectively
make up a total funding opportunity of $18.2 billion across the country.” An investment in water

infrastructure is an investment in jobs, communitics, and America.

Federal Funding for States is Critical. America prospered and thrived because of investments
made in water infrastructure 75-100 years ago, with some of the most dramatic since the passage
of the Clean Water and Safe Drinking Water Acts. Partnerships among federal, state, and local
entities helped make the investments successful. Continuing partnerships and federal funding for
states is critical to the upkeep of those initial investments. A significant portion of the State and
Tribal Assistance Grants (STAG) is comprised of monies from the federal Clean Water State
Revolving Loan Fund (CWSRF) and Drinking Water State Revolving Loan Fund (DWSRF).
These funds are among the most successful and cost-cffective environmental programs enacted
by Congress. States carry out thesc programs with EPA guidance. The CWSRF facilitates
hundreds of wastewater, stormwater, energy efficiency, nonpoint source, and green infrastructure
projects. The DWSRF addresses the costs of ensuring safe drinking water supplies and is
especially significant in assisting small communities in meeting their responsibilities, though the
funds also aid large communities. The funding assistance provided to both small and large
communities through this state-federal partnership has been instrumental in delivering safe and

clean water to the American public.

The “revolving” nature of the loan programs and states’ efforts to maximize federal

capitalization grants ensure a continuing return on federal investments. However, the successful

! See attached. Note, as of March 7, 2017, ECOS is still collecting information from three states: Georgia,
Mississippi, and Pennsylvania.

MPCA & ECOS Testimony on Water infrastructure, March 9, 2017 Page 30f7
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history of national water and wastewater programs is overshadowed by extcnsive infrastructure
needs. Cities and towns across the country face aging and decaying water and wastewater
systems requiring major investments. I mentioned ECOS’ figure just for calendar year 2017 and
just for 20 projects per state. In its 2013 “Report Card for America’s Infrastructure,” the
American Society of Civil Engineers awarded a “grade” of D for our nation’s drinking water and
wastewater infrastructure. In June 2013, EPA estimated that our drinking water infrastructure
will require an investment of $384 billion through 2030 and, in January 2016, EPA estimated
that our nation requires an investment of $271 billion over the next five years to address our

wastewater infrastructure needs.

Revolving loan funds supplement other capital sources to upgrade water and wastewater
treatment plants, support pipe-related repairs, control sewer overflows, reduce sources of lead in
drinking water, fight algal toxins, and clean up water sources that are contaminated with a host of
toxins and pollutants such as per- and polyfluoroalkyl substances (PFAs). This is a diverse group
of compounds used in industrial applications and consumer products such as carpeting, apparels,
upholstery, food wrappings, firefighting foams, and metal plating. States and other stakeholders
are seeking innovative strategies to address water infrastructure needs. Minnesota’s governor has
clearly recognized that clean water is essential to our state’s prosperity because he has prioritized
water as a policy and budget issue. This approach engages multiple agencies — health,

agriculture, natural resources, and poliution control ~ in addressing this issue.

A national conversation around these subjects is underway and must continue. ECOS is
committed to being a constructive part of these conversations, including through documenting

successes, best practices, and case studies in innovative funding and effective partnerships.

Difficulties Facing Small Communities. There is no lack of willingness and intcrest on behalf

of small communities to comply with federal regulations. Distressed urban areas, small

MPCA & ECCS Testimony on Water infrastructure, March 9, 2017 Page 4 of 7
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eommunities, and rural communities are particularly pressed to make the needed investments to
operate and maintain their infrastructure assets. Many of these communities find it difficult to
keep up with increasingly complex federal requirements due to a small tax base, lack of adequate
financing options, management skills, trained personnel, and systems to manage environmental

requirements. Getting rid of the regulations will not solve these problems.

ECOS members continue to prioritize efficient, affordable, and timely awards to distressed
communities. While states are committed to addressing the infrastructurc needs of their small
communities, states often do not possess adequate funding and resources to provide sufficient
compliance and technical assistance. Often, these areas are not able to procure additional loans to
confront substantial infrastructure deficiencies. For example, Gilbert, Minnesota, a small mining
town in Congressman Nolan’s district, is facing an $8.6 million project to replace an old
wastcwater treatment plant. The city has a declining population and high unemployment and
cannot afford a project of this size without assistance. However, not replacing the facility means
continued overflow of raw sewage. Gilbert is not alone. This is a common problem in American
communitics. I could provide you with many more examples, as I am sure my counterparts in

other states could as well.

Make no mistake, infrastructure needs are directly conneeted to jobs and industry and the ability
to expand local economies. Worthington, Minnesota is making improvements to their wastewater
treatment plant to accommodate a meatpacking operation expansion. Morris, Minnesota is
making improvements to their water treatment facility to provide the nceded water for an cthanol
plant. Meanwhile, in Luverne, Minnesota an insufficient water source is limiting the city’s ability

to expand residential housing.

MPCA & ECOS Testimony on Water Infrastructure, March 8, 2017 Page Sof 7
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Finding innovative solutions to give communities the resources they need to create
environmentally safe and friendly atmospheres is compulsory to ensure protection of public

health, consistent with ECOS’ mission.

ECOS’ Commitment to Public Health and Environmental Quality. Regulation of and
investment in environmental infrastructure plays a critical role in protecting public health. For
cxample, hazardous waste is regulated to ensure its proper management and to reduce potential
human exposure. Pesticide application regulations guarantee the health and safety of workers
applying pesticides and protect the public from chemicals that can drift into drinking water

sources. Limits are set for air emissions to prevent asthma and other respiratory diseases.

Today, water infrastructure is critical to the protection of public health and the environment
through the provision of clean and safe drinking watcr and the management of wastewatcr.
Aging wastewater treatment facility infrastructures increase the likelihood of discharges that
adversely affect human heaith. Drinking water standards ensure the public is consuming water
that is safe to drink. As current water infrastructure continues to deteriorate and becomes
obsolete, the threat to our public health escalates. In Minnesota, because of shallow groundwater
sources, many drinking water systems are at risk of contamination. For instance, the City of St.
Peter faced elevated nitrate levels in its drinking water, a serious health eoncern to the youngest
and the oldest citizens. To its credit, St. Peter added the nceded infrastructure to protect its most
vulnerable citizens. But they could not have done so alone. Without the drinking water revolving

fund, St. Peter would not have the treatment necessary to remove this groundwater contaminant.

Old water distribution and service lines also continue to present health concerns across the
nation. My state has invested in programs to monitor and regulate corrosion in water distribution

systems. Continued investment to oversee these corrosion management programs will ensure that

MPCA & ECOS Testimany on Water infrostructure, March 9, 2017 Page 60f 7
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elevated levels of lead and copper — toxins we know are problematic wherever old distribution

systems are in place — can be kept at or below levels that are safe for human health.

In response to these pressing issues, in April 2016, ECOS, along with EPA and the Association
of State and Territorial Flealth Officials (ASTHO), signed a Memorandum of Agreement (MOA)
to advance initiatives regarding protection of public health. ECOS continues to have
conversations with EPA and state agencies to acknowledge the crucial nexus between public

health and environmental safety.

As our federal environmental regulatory system has grown more complex, disagreements over
the cost and levels of protection continue to make national headlines. With increasing stressors
on limited regulatory and financial capacity, we must remember out primary obligation to protect

the environment and public health through investments in our country’s water infrastructure.

Conclusion. Mr. Chairman, Ms. Ranking Member, and Members of the Subcommittee, I thank
you for the opportunity to present my views, and those of ECOS, to you today. I am happy to

answer any questions,

MPCA & ECOS Testimany on Water Infrastructure, March 8, 2017 Page 7 of 7
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Resolution Number 04-3
Approved Aprt 20, 2004
Hot Springs, Arkansas

Reaffirmed May 2, 2007
By mail vote

Reaffirmed April 14, 2008
New Orleans, Louistana

Revised March 29, 2011
Alexandria, Virginia

Revised Aprii 2, 2014
Sausalito, California

As centified by
Carolyn Hanson
Acting Executive Director

SMALL COMMUNITY CHALLENGES

WHEREAS, protecting public health is a major goal of the fcderal Clean Water Act and the Safe
Drinking Water Act; and

WHEREAS, existing and pending federal environmental regulatory requirements for drinking water, such
as the Ground Water Rule, Stage 1 & 2 Disinfection Byproducts Rules, Arsenic Rule, Radionuclides
Rule, and new Operator Certification requirements, impose an increasing burden on the primacy agencies
and the regulated water systems for ensuring small community compliance; and

WHEREAS, small communities have a willingness and interest in complying with federal regulations, but
find it difficult to stay abrcast of the numerous, increasingly complex federal requirements due to a small
tax base, lack of adequate financing options, management skills, trained personnel, and systems to
manage environmental requirements; and

WHEREAS, aging wastewater treatment facility infrastructures increasingly raise the likelihood of
discharges that adversely affect human health and the environment; and

WHEREAS, aging infrastructures, both for drinking water systems and wastewater systems, further
compound problems being experienced by small communities; and

WHEREAS, many small communitics are financially unable to obtain new or additional loans to address
infrastructure deficiencies and new federal requirements; and

WHEREAS, small communities of populations of 5,000 or less’ are particularly impacted by these issues;
and

! Cempendium of State Assistance for Small Communities in EPA ...
www.epa.gov/rgytgrnj/government.../compendium_state_assistance.pdf

Feb 7, 2008 - Definition of Small Community: For purposes of this guide, a small ... municipality, village, or
township with a population base of /ess than 5,000.
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WHEREAS, States havc a strong commitment to providing compliance and technical assistance to thesc
small communities, however, States often lack sufficient resources or flexibility to use funds to provide
these services; and

WHEREAS, U.S. EPA published its Small Local Govermments Compliance Assistance Policy in June
2004 that begins to address the issue of flexibility regarding the use of funds.

NOW, THEREFORE, BE IT RESOLVED THAT THE ENVIRONMENTAL COUNCIL OF THE
STATES:

Requests that U.S. EPA work with States and local governments to develop innovative stratcgies to
address currcnt and future small community drinking water and wastewater requirements;

Encourages U.S. EPA to support the use of flexibility in existing federal funding for small communities
to lessen the financial burden on already stressed systems and continue to support U.S. EPA’s
Environmental Finance Center (EFC) Network? so it may continue to assist small communities manage
their regulatory requirements;

Encourages the U.S. Congress to amend the Clean Water Act to give states the option of awarding
deserving communities with principal forgiveness loans under the Clean Water State Revolving Loan
Fund; and

Requests that all federal funding for small communities authorized as part of U.S. EPA’s budget be
directed to delegated or designated State agencies to provide to small communities the needed technical
and compliance resourees, including resuming state-led operational compliance assistance, establishing
systems to manage environmental requirements, encouraging the implementation of alternative and less
costly infrastructure technology and engineering techniques, and promoting the use of asset management.

* The EFC Network provides state and local officials and small businesses with advisory services including
education, publications, training, technical assistance, and analyses on financing alternatives. The EFC Network
currently includes the following partners: Region 1: University of Southern Maine; Region 2: Syracusc
University; Region 3: University of Maryland; Region 4:  University of North Carolina at Chapel Hill; Region 4:
University of Louisville; Region 5: Great Lakes EFC at Cleveland State University; Region 6 & 8: New Mexico
Institute of Mining and Technology; Region 7; Wichita State University; Region 9: Dominican University of
California; and, Region 10: Boise State University.
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Resolution Number 08-1
Approved April 14, 2008
New Orleans, Louisiana

Revised March 29, 2011
Alexandria, Virginia

Revised April 2, 2014
Sausalito, California

As certified by
Carolyn Hanson
Acting Executive Director

CONGRESS SHOULD REAUTHORIZE AND FULLY FUND THE SRFs

WHEREAS, much progress has been made toward meeting the goals of the Clean Water Act (CWA) and
the Safe Drinking Water Act (SDWA) through the Clean Water State Revolving Loan Fund (CWSRF)
and Drinking Water State Revolving Loan Fund (DWSRF) programs, respectively; and

WHEREAS, the CWSRF and DWSREF are the largest federal funding programs for municipal wastewater
and drinking water infrastructure projects in the country; and

WHEREAS, cumulatively through fiscal year 2014, U.S. Congress has appropriated more than $91
billion in CW A assistance, including $38 billion in SRF capitalization grants; as well as $16 billion in
DWSREF capitalization grants; and

WHEREAS, authorizing legislation for both SRFs has expired (the CWSRF under the CWA was enacted
in 1987 and expired in 1994; the DWSRF under the SDW A was enacted in 1996 and expired in 2003);
and

WHEREAS, U.S. Congress has continued to provide annual funding for the SRFs through the
congressional appropriations process; and

WHEREAS, the nceds for both wastewater and drinking water infrastructure are enormous (the most
recent wastewater needs survey, conducted in 2008 and issued in 2010, estimates that $322 billion is
needed for projects and activities to address water quality or water quality-related public health problems
in the United States over the next 20 years;while the most recent drinking water needs survey, conducted
in 2011 and issued in 2013, estimates that $384 billion is needed to address drinking water-related public
health projects in the United States over the next 20 years); and

WHEREAS, both statutes provide clear, ongoing justification for the SRFs (the CWA states “it is the
national policy that federal financial assistance be provided to construct publicly owned waste treatment
works”; and the SDWA states that “the Administrator shall...make capitalization grants to the State...to
further the health protection goals of this title..”); and

WHEREAS, reauthorization of the SRFs, with the inclusion of state input through ECOS, would provide
for an adequate and more predictable funding stream, crucial to ensuring the public’s health and
protecting the environment.
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NOW, THEREFORE, BE IT RESOLVED THAT THE ENVIRONMENTAL COUNCIL OF THE
STATES:

Urges the U.S. Congress to pass and the President to sign legislation to reauthorize and fully fund the
CWSRF and DWSREF, and to:

1) Work with state agencies through ECOS to set realistic funding authorization levels for the next §
years, taking into account the needs identified in the respective needs surveys for the two SRFs;
and

2)

Work with state agencies through ECOS to ensure that any authorization of appropriations to

fund the SRFs provides an adequate and predictable federal funding stream for water
infrastructure now and in the future.
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Resolution 16-5
September 28, 2016
Wheeling, West Virginia

As certified by
Alexandra Dapotito Dunn
Executive Director

ADDRESSING SERIOUS DRINKING WATER AND WASTEWATER
INFRASTRUCTURE INVESTMENT NEEDS

WHEREAS, water infrastructure is critical to the provision of clean and safe drinking water and to the
management of wastewater that is protective of public health and the environment; and

WHEREAS, America’s drinking water and wastewater infrastructure is aging and an increasing number
of local governments are unable to financially keep pace with growing demands and existing and new
requirements; and

WHEREAS, extensive scholarly documentation shows that water infrastructure funding needs cxceed the
federal government’s present investment levels; and

WHEREAS, funding to the drinking water and clean water state revolving loan funds (SRFs) has
remained relatively static; and

WHEREAS, in January 2016, U.S. EPA estimated that an investment of $271 billion will be required
over the next five years to address our wastewater infrastructure needs; and

WHEREAS, the Water Resources Reform and Development Act (WRRDAY) of 2014 was signed by the
President on June 10, 2014, and contains the Water Infrastructure Finance and Innovation Act (WIFIA)
which establishes a new financing mechanism for drinking water and wastewater infrastructure projects to
be managed by U.S. EPA; and

WHEREAS, distressed urban areas, small communities, and rural communities are particularly pressed to
make these needed investments and to operate and maintain these assets; and

WIHEREAS, U.S. EPA launched the Water Infrastructure and Resiliency Finance Center in January 2015
to improve funding of community water infrastructure and resiliency; and

WHEREAS, federal collaboration with states to advance innovative funding and technical support for our
nation’s aging drinking water and wastewater treatment systems is critical to the U.S. population.

NOW, THEREFORE, BE IT RESOLVED THAT THE ENVIRONMENTAL COUNCIL OF THE
STATES (ECOS):

Supports the SRFs, as evidenced by ECOS Resolution 08-1: Congress Should Reauthorize and Fully
Fund the SRFs;
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Encourages identification of financing approaches to help communitics make sustainable decisions for
drinking water and wastewater infrastructure investment to protect public health and water resources;

Supports leveraging opportunities across federal, state, local, and private authorities to make more
resources available to communities;

Supports efforts to prioritize efficient, affordable, and timely awards to distressed communities;

Supports U.S. EPA’s continued efforts to work with states and localities to advance best practices and
innovative use of SRF monies;

Recommends that funding for WIFIA not come at the expense of funding to the SRFs or the State and
Tribal Assistance Grants, and that increases in funding to one SRF not adversely affect the other SRF, a
these investments are essential in order to advance critically needed and important work to protect the
environment and public health in communities across the nation; and

Urges continued, constructive national conversations around these subjects, including documenting
successes, best practices, and case studies in innovative funding and effective partnerships.
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January 18, 2017

CHARTER
The Environmental Council of the States hereby establishes
The Infrastructure Work Group

ECOS has long identified water infrastructure as a key priority — as reflected in £COS’ Priority
Areas for a Time of Political Transition (2016-2017) and ECOS Resolution 16-5 Addressing
Serious Drinking Water and Wastewater Infrastructure Investment Needs. Water infrastructure
is critical to the provision of clean and safe drinking water and to the management of
wastewater and stormwater that is protective of public health and the environment. Federal
collaboration with the states to advance innovative funding and technical support for our
nation’s aging drinking water & wastewater treatment systems, and stormwater management
systems, is critical to the U.S. population. ECOS is committed to being a constructive part of
these conversations by providing a forum to share successes, best practices, and case studies in
innovative funding and effective partnerships. It is essential that ECOS continue this discussion
so that we can meet the demands of the future and be part of the effort to support the
infrastructure needed to provide all Americans with clean and safe water and protect our water

resources.

As documented in ECOS’ resolutions and Political Paper, and in the cited U.S. Environmental
Protection Agency (EPA’s) clean water and drinking water assessment reports, the U.S. needs
about $660 billion in investments for drinking water, wastewater, and stormwater
infrastructure over the next 20 years. Current available funding sources are not sufficient to
meet these extensive national water infrastructure needs. This underscores how critical water
infrastructure is now and in the future. We can no longer postpone taking care of our nation’s
aging infrastructure. It is of the utmost importance that we work together in partnership with
all levels of government, water utilities, industry, and other organizations to explore long term
solutions to this enormous challenge.

The U.S. EPA announced on January 10, 2017, the availability of approximately $1 billion in
credit assistance for water infrastructure projects under the new Water infrastructure Finance
and innovation Act (WIFIA) program. As we look ahead, the new Administration’s vision is to
make clean water a high priority by developing a long-term water infrastructure plan with city,
state, and federal leaders to upgrade aging water systems. The new Administration also is
supportive of triple funding for state revolving loan fund programs to help states and local
governments upgrade critical drinking water and wastewater infrastructure. ECOS can fulfill an
important role in providing recommendations for long-term water infrastructure planning and
the appropriate funding levels needed to implement those plans.

1
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The Work Group will be established under the auspices of the Water Committee. Roles for this
Work Group include:

s Serve as a focal point within ECOS for dialogue on infrastructure issues;
e Conduct such research on these issues as the Work Group deems necessary;

e Serve as a sounding board and provide advice to ECOS on a variety of infrastructure
proposals; assess and respond to time sensitive requests on infrastructure;

e Share success stories, best practices, and case studies on infrastructure with ECOS
members;

» Collaborate with various levels of government, associations, and organizations as
needed to accomplish the goais of the Work Group; and

¢ |dentify speakers on these issues for upcoming ECOS meetings.

Authority:

The ECOS Organizational Structure and Bylaws as amended on April 11, 2016, state that
ECOS Work Groups are established at the direction of the President or a Committee Chair.
In this case, both President John Linc Stine {(MN) and Water Committee Chair Craig Butler
{OH) support the formation of this Work Group.

Member Composition:

The Chair is Robert Martineau {Commissioner, Department of Environment & Conservation,
TN) and the Vice-Chair is Drew Bartlett (Deputy Secretary, Department of Environmental
Protection, FL}. We are proposing approximately ten ECOS members for this Work Group.
The ECOS members can have a proxy at the Deputy level if they are periodically unable to
participate in meetings/calls. The Work Group will be supported by Alexandra Dunn {ECOS
‘Executive Director & General Counsel} and Sonia Altieri (ECOS Senior Advisor, on loan from
U.S. EPA).

Which duties it will carry out until:
January 31, 2018, unless extended or disestablished earlier by vote of the Executive
Committee.

Established this 20" day of January in the year 2017 by direction of ECOS President Stine
and Water Committee Chair Butler.
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House Committee on Transportation and infrastructure
Complete Statement by Mike Inamine
Sutter Butte Flood Control Agency
March 9, 2017

Good morning Chairman Graves, Ranking Member Napolitano and members of the Committee.
My name is Mike Inamine, Executive Director of the Sutter Butte Flood Control Agency. Thank
you for the opportunity to address the Committee on this most important and timely issue.
Before beginning my testimony, | would be remiss if | did not acknowledge Congressmen
LaMalfa and Garamendi, two members of this committee who have been true partners on
these local efforts from the start. But for their efforts | would be presenting a very different
story today.

Background

The Sutter Butte Flood Control Agency {SBFCA} was formed in 2007 for the purpose of
consolidating efforts of several agencies and communities with flood management
responsibilities, and implementing locally led flood protection projects. SBFCA is a California
Joint Powers Authority composed of the cities of Biggs, Gridley, Live Oak, and Yuba City, the
counties of Sutter and Butte, and Levee Districts 1 and 9. SBFCA leads the planning and
implementation of flood control projects in this historic agricultural basin.

The Sutter-Butte Basin covers 300 square miles along the west bank of the Feather River
immediately south of Lake Oroville. The basin is bordered by the Cherokee Canal to the north,
the Sutter Buttes to the west, the Sutter Bypass to the southwest and the 44-mile long Feather
River to the east. The basin is home to 95,000 residents and encompasses $7 billion of
damageable assets. The region has sustained numerous floods, including the 1955 levee failure
on the Feather River, which resulted in the deaths of at least 38 people. Numerous projects and
programs have been implemented in the basin over the years to reduce flood risk, including the
SBFCA-led Feather River West Levee Project {FRWLP) that is nearing completion. The basin is
divided into an urbanized area to the north and a rural area to the south that supports a vibrant
agricultural economy in the deep floodplain (Figurel). The goals of the agency are to achieve
200-year level of flood protection for communities in the north and 100-year or equivalent
protection in the south. Under State law, urban or urbanizing areas cannot be developed
without achieving 200-year level of protection, thus eliminating opportunities for risky
residential development. in addition to supporting this policy, SBFCA supports agriculture as
wise use of the deep floodplain to further reduce risk and promote the rural economy.

California’s greatest threat from riverine flooding resides in the Central Valley, where an
elaborate system of 1,400 miles of federal project levees and hundreds of miles of appurtenant
non-project levees has been constructed over the past 150 years to manage flood risk. in the
past decade, California has invested and committed $4.1 billion in planning, designing and
constructing flood infrastructure in the Central Valley, and has passed historic legislation linking
floodplain management to traditional flood control measures. The Central Valley Flood
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Protection Plan, authored by the California Department of Water Resources, is the strategic
blueprint for flood management in the Valley. And as the dominant regulator and traditional
funding partner for flood risk reduction projects, the US Army Corps of Engineers {Corps) plays
a powerful and critical role in local flood project implementation.

USACE Civil Works

As this committee is well aware, the Corps process can take decades to move from feasibility
study to authorized project to a congressionally funded and constructed project. SBFCA
applauds measures that the committee has taken through various Water Resources
Development Acts (WRDA) to address this lethargic process. SBFCA was pleased to have been
one of the Corps’ four pilot projects selected from throughout the country to advance the
“3x3x3” planning process: complete the feasibility study within 3 years, within a $3 million
budget, and undergoing 3 fevels of Corps review {or fit within a 3-inch thick binder, depending
on who you ask). To the Corps’ credit, the Sutter Basin study achieved all objectives and
tactically leveraged State and SBFCA in-kind technical work. After commencing in 2011, the
pilot study resulted in authorization in WRRDA 2014. All of the successful methodologies and
strategies were immediately promulgated throughout the country, and have become the
standard for Corps feasibility studies.

Although tremendously successful, the planning study does not in itself provide any flood risk
reduction. It is that second act of Congress—appropriations—that leads to design and
construction of the physical flood protection measure. And due to the competing demands of
other federal priorities, the success of an effective and rapid planning process is often
squandered when appropriations and new start designations for construction can take many
years following authorization, diminishing the cost effectiveness and public safety benefits for
both those residents to be protected by the project, and taxpayers in general.

Section 408 Project

To deliver strategic, timely and risk-prioritized projects ahead of {or potentially instead of} the
traditional Corps delivery process, California and partner agencies like SBFCA share the cost of
constructing levee improvement and repair projects. in California’s Central Valley, the money is
provided by State bonds and local assessments. The strategic policy document and technical
standards are encompassed in California‘s Central Valley Flood Protection Plan, including the
Urban Levee Design Criteria, which has gained broad acceptance throughout the engineering
and planning community. Passing a local assessment is no small feat under California law.
Communities comprising SBFCA are economically disadvantaged; yet in 2010, during the height
of the economic downturn, property owners overwheimingly voted to tax themselves to pay for
flood control projects, a testament to local support. Strategically, the State requires local
sponsors to partner with the federal government on Corps Civil Works projects to garner
federal investment in the region, with the goal of receiving federal credit. in other words, the
locally-led project must be consistent with a parallel federal feasibility study to the extent
practical, cost effective and timely.
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When non-federal sponsors implement levee improvements, the Corps wears a different hat as
the primary regulator of work performed on federal project levees. Under Section 14 of the
Rivers and Harbors Act of 1899 and codified in 33 USC 408 (Section 408), the Corps permits a
non-federal interest to modify a federally-authorized structure such as a levee. Under the
statute, the Corps must determine whether or not a non-federal action will be injurious to the
public interest or will impair the usefulness of the federal project. In the case of the FRWLP,
SBFCA sought federal permission to rehabilitate a federally-authorized levee with State and
local funding. Under this permission, SBFCA is in the last year of constructing the $300 mitlion,
FRWLP that improves and rehabilitates an existing project levee. Within the last six years,
SBFCA has planned, designed, permitted and constructed 29 miles of federal project levee
improvements—levees that are among the most hazardous in Calfifornia—without any federal
investment.

While successful, SBFCA’s experience with the 408 permission process has been beset with
inefficiencies that subject people, property and the environment to undue risk. Delays due to
tengthy and redundant reviews are commonplace, and because 408 projects are a secondary
priority to the Corps Civil Works mission, even farge scale projects that provide significant
public safety benefits often take three to four years to obtain approval.

From the onset, the FRWLP was specifically designed to avoid even the perception of conflict
with Corps policies, recognizing that long bureaucratic delays could otherwise result. For
example, SBFCA levee designers replicated existing, non-uniform crest roads to avoid any
inference that the original project purpose was being changed. Despite this extreme approach,
the 408 review process still took 19 months start to finish—and this was viewed as light-speed.
To achieve this record-setting timeline, Corps staff exercised heroic and creative effort to split
the 408 permission into two reaches to allow construction to begin on a critically damaged
levee in late 2013. As | speak today, SBFCA is completing flood fight measures {financed by
SBFCA and the State), much of which would have been unnecessary had the Corps approved
the repair of a one-mile reach of levee in a more timely manner this last year.

The final issue relates to the federal appropriations issue described previously. Despite
successfully navigating a difficult 408 process and constructing the vast majority of the federally
authorized project, we now struggle to secure federal funding to finish the final four miles.
California flood agencies like SBFCA are models for innovative financing within the Corps
process by bringing higher percentages of non-federal money to the table and delivering timely,
Corps compliant projects; however, SBFCA’s efforts are not reflected or prioritized by the
federal government as the project moves from study to budgeting phases of implementation.

Solutions: Nexus of Corps Civil Works and Local Projects

There are a number of measures that would greatly improve risk reduction whether performed
by local, State, federal or even private entities:
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a. Prioritize work flow by risk reduction, not the project implementer. {n California, 408
projects are often large strategic projects that should not take a backseat to Civil Works
projects simply because someone other than the Corps is performing the work.

b. The new Corps Feasibility Study process made tremendous improvements in the way
Corps manages reviews that could be directly applied to Section 408 processes. Notable
among these were extensive use of the vertical team concept in which all levels of
review were conducted simultaneously instead of through interminable routing up and
down organizational chains. Local agencies are heartened by recent interim guidance
provided by Civil Works Director James Dalton to make use of this mechanism. Mr.
Dalton also proposes to delegate more decisions to Divisions and Districts, a move that
recognizes the real-world difficulties of non-federal sponsors in navigating the former
process. We are grateful for Mr. Daiton’s attention to this important local issue and
hope to see these changes expanded and formally codified.

¢. Many of the policy issues associated with the 408 process were intermingled with the
parallel Corps Feasibility Study process. However, they are two separate questions. Put
simply, the 408 process asks “Will this project cause harm?” and the Civil Works process
asks “Is this a wise federal investment?” Much of the unnecessary churning associated
with these review processes could be alleviated by recognizing the comity between the
overarching Central Valley Flood Protection Plan and Corps policy, and where there is
conflict between the two, by reverting to these two essential questions.

d. Allow local, State and even private entities to implement Civil Works Projects. Rather
than construct projects, the State has taken the strategic approach to fund local
agencies in the Central Valley to finance, plan, design and construct levee projects. This
bottom-up approach has resulted in more cost effective, timely, and efficacious risk
reduction projects. The Corps could do something similar. WRRDA 2014 includes a
provision to advance this concept; however this pilot has not been implemented to
date. Other granting programs have also been discussed as a means to implement
projects that have traditionally been the domain of the Corps, and we believe these
should be investigated as well.

Section 106

Through regulation of locally-led projects or construction of federal Civil Works projects, the
Corps plays a critical role in satisfying requirements of Section 106 of the National Historic
Preservation Act, particularly in regard to the treatment of Native American cultural resources.
in both types of projects, it is the Corps, not the local sponsor, who is required to fulfill Section
106, even in situations where a local agency is leading construction of a flood protection
project.

California levees in the Central Valley are typically located on the fractious intersection of
historic Goldrush-era pioneer settlements, prehistoric villages and sacred lands of a large and
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vibrant Native American civilization. Today, comingling of historic and prehistoric infrastructure
and cultural properties has caused a number of costly and time-consuming conflicts during the
recent construction of billions of dolars of public safety infrastructure. California has also
legislated a number of recent and relatively untested legal protections for Native American
remains and properties. This scenario is further exacerbated by ambiguities in State and
federal laws and assertion of rights by well-funded, experienced tribes that often manifest late
in the design and construction process, causing costly delays of critical public safety
infrastructure. The final destabilizing elements are: 1) inconsistent application of Section 106
throughout the Corps, including a hazy characterization of good faith tribal consuitation; and 2}
a lack of federal recognition of the real-world impacts of State faws on actual and necessary
construction.

There are solutions availed to us right now. The federal government has a tremendous wealth
of experience working with the tribes in varying institutional and cultural settings throughout
the country, with many of the most difficuit problems resolved by guidance from the Advisory
Council for Historic Preservation {ACHP}—essentially the final board of appeal for disputes
regarding Section 106 implementation. Despite this experience, improvements in the Corps’
implementation of Section 106 could be achieved with more consistent policy guidance across
Corps districts as well as objective, third-party guidance from experienced agencies outside the
Corps. Proactive consultation with the ACHP would address both of these needs, and is critical
to successful implementation of public safety infrastructure in the complex cultural and legal
environment of the Central Valley.

Oroville Dam Spillway Incident

This statement would be incomplete without noting the importance of the single, most
important flood control structure on the Feather River: Oroville Dam. The Feather River is the
discharge channel of Oroville Spillway. Dams and levees are a system, and as the ongoing crisis
at Oroville Dam evolves, it is easy to forget that the primary failure mode that threatens lives
and property is not necessarily dam spillway failure, but rather levee failure. Dam structures,
even those as damaged as the Oroville spillways, are built to standards that are orders of
magnitude greater than levee standards due to a variety of factors. In the last century, the
devastation wrought by a single event, the levee/floodwall failures in New Orleans caused by
hurricanes Katrina and Rita, probably killed more people than all dam failures combined?.
Before the Oroville Spillway incident initiated on February 7, unimproved levees on the lower
Feather River were already showing signs of distress. The loss of full functionality of both the
service and emergency spillways significantly increases the likelihood that our levees, even in
their vastly improved state, could experience flows and accompanying water surface elevations
that exceed capacity. Under this foreseeable event, the unimproved levees protecting rural
areas would be overcome and the improved levees would be at grave risk. Again, the Corps
plays a crucial role in flood operations by governing the use of flood space in the reservoir, and
through their investment in the first cost of Orovilie Dam.

Oroville Dam has appropriately captured all of our attention at the moment, but we cannot
neglect the vulnerability of our levees in the system that includes the Oroville Dam spiliways.

5



112

Thank you for holding this hearing and your continued attention to these important issues. Our
lives and livelihoods depend on it.

Sutter Butte Flood Control Agency
AREA PLAN MAP

Figure 1. Sutter Butte Flood Control Agency boundaries
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Reference:

Harder Jr., Leslie F.; Hradilek, Peter J.; Krivanec, Christopher; Meyer, Barry J.; Improving Flood
Protection - Understanding How Levees Are Different From Dams (2008); Dam Safety 2008, 25th
annual conference of the Association of State Dam Safety Officials; Sept. 7-11, 2008; indian
Wells, California.
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Chairman Graves, Ranking Member Napolitano and members of the committee, thank you for inviting
me to speak before you today. I am Jonathan Kernion, President of Cycle Construction Company based in
Kenner Louisiana. Qur company is a family-operated general construction firm. Founded in the late
1990°s, we focus on heavy/civil construction, environmental infrastructure, underground utilities,
demolition, waste management, and emergency response.

1 testify before you as a member of and representing the Associated General Contractors of America
(AGC). AGC is a national association of more than 26,000 businesses involved in every aspect of
construction, with 92 chapters representing member companies in every state.

In order to build 21% century infrastructure, we need to be able to build it sometime this century. Sadly,
that’s easier said than done. There are many kinks in the water infrastructure project chain that can delay
construction not only years, but even decades.

In my testimony today, I will.try to highlight some opportunities to more efficiently deliver water
infrastructure projects. As such, I will cover:

L. The Pre-Construction Phas:
A. Opportunities for Additional Efficiencies in Environmental Review/Permitting
B. Opportunities for Additional Efficiencies in Project Study and Planning Processes

1. The Construction Phase
A. The Need for Long-Term Funding and Certainty
B. Incentivizing Efficient and Timely Construction Execution

| 5 The Pre-Construction Phase

There are many chapters in the life of a construction project. For simplicity’s sake, today I will generally
review the two major components—the pre-construction and construction phases—of a water
infrastructure construction project. Two areas within the pre-construction phase where AGC would like tc
work with the committee to more efficiently and quickly deliver needed water resources infrastructure
are: (A) the environmental review and permitting processes; and (B) the project study and planning
processes.

A. Opportunities for Additional Efficiencies in Environmental Review/Permitting

Over the last 50 years, Congress enacted a host of laws that seek to ensure a balance among
environmental, economic and health concerns. To implement those laws, Congress provided a range of
federal agency review and permitting processes. Those federal processes that can impact water
infrastructure projects include, but are not limited to:
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e The National Environmental Protection Act Reviews and Approvals;

¢ Consultation with the Department of the Interior’s (DOI) Fish and Wildlife Service (FWS) and the
Department of Commerce’s NOAA Fisheries;

® The Bald and Golden Eagle Protection Permit issued by DOI’s FWS;

e Migratory Bird Treaty Act Permits issued by DOI’s FWS;

« The Environmental Protection Agency’s (EPA) Nationa} Pollutant Discharge Elimination Systern
Permits and Spill Prevention and Control Countermeasures Program;

« Consultation with the Departinent of Commerce’s (DOC) National Oceanic and Atmospheric
Administration (NOAA) Fisheries under the Magnuson-Stevens Fishery Conservation and
Management Act;

e Consultation with the DOC’s NOAA Fisheries under the National Marine Sanctuaries Act;

e Fish and Wildlife Coordination Act Review with the DOI’'s FWS;

e Wild and Scenic Rivers Act Determination and Coordination under DOI’s Bureau of Land
Management;

* Flood Plain or Wetland Assessment which all the aforementioned agencies could have some role in
when it comes to the Section 404 permit of the Clean Water Act issued by the Army Corps of
Engineers.!

From this list, it should be apparent that there are many federal agency cooks in the environmental review
and permitting kitchen. It should also come as no surprise that many of these laws and their implementing
processes came about independently and are layered on top of one another with little or no regard for how
they fit in the overall environmental review process of a water infrastructure project.

As such, water infrastrueture projects have been delayed years and even decades waiting for
environmental reviews to be completed. Take the harbor deepening dredging project at the Port of
Savannah for example. The environmental review there took 14 years and the project itself delayed for
about 30 years.

In my home state of Louisiana, we are trying to restore our coastline after the devastation of the BP Oil
Spill and protect our wetlands from rising sea levels. Time is of the essence. Louisiana is losing on
average a football field of coastline per hour.’ However, as the environmental reviews may drag on for
years, our environmentally sensitive coastline erodes away. It is alarmingly ironic that the lengthy
environmental permitting and review processes that are intended to protect our coastliue, could—in
part—Iead to its further destruction,

The state this year released an updated version of its 50-year master plan for restoring the coast. It
predicts that even if everything works as planned, 2,800 square miles of coast still could be lost in the
next four decades.® In addition, about 27,000 buildings may need to be flood-proofed, elevated or bought

! See THE FEDERAL INFRASTRUCTURE PERMITTING DASHBOARD, FEDERAL ENVIRONMENTAL REVIEW &
AUTHORIZATION INVENTORY, OCT. 1, 2016 gvailable at:

htps://www.permits.performance.gov/sites/permits. performance. gov/files/docs/ Federal%20Environmental%e20Revi
ew%20and%20Authorization%20Inventory_2016-10-01_2.pdf

2 PyiLIP K. HOWARD, TWO YEARS, NOT TEN YEARS: REDESIGNING INFRASTRUCTURE APPROVALS, SEPT. 2015
available at: hitp://commongood.3cdn.net/c613bdcfda258a5fch e8mobSt3x.pdf

3 Rising water is swallowing up the Louisiana coastline, CBS NEWS, Jan. 18, 2017 available at:
http://www.chsnews.com/news/louisiana-coastline-disappearing-30-billion-doliars-to-save-climate-change-erosion/
4 Bob Marshall, 2017 Coastal Master Plan predicts grimmer future for Louisiana coast as worst-case scenario
becomes best-case, THE NEW ORLEANS ADVOCATE, Jan. 3, 2017 available at:
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out, including about 10,000 in communities around New Orleans.’ That’s if we act now. But the longer
we wait, the more expensive it will be to build. Delays in creating wetlands and ridges in open water with
sediment dredged from elsewhere could balloon costs by 200 percent to 600 percent.® The cost per acre
created for more than doubles in 20 years, and cost per acre continues to increase over time even for
scenarios and fill criteria where less land is created over time.”

For more than a decade, the House Transportation and Infrastructure Committee has worked to find ways
to make NEPA work in a more efficient, yet sufficiently thorough manner through reforms in SAFETEA-
LU, MAP-21 and the FAST Act. AGC appreciates and thanks the committee for those reforms. However,
many of them only apply to federal-aid transportation construction projects and not water infrastructure
projects. Additionally, NEPA is only one part of the environmental review and permitting processes.
More reforms are needed on a more global basis.

During this Congress, AGC would like to work with the committee on:

* Better integrating environmental reviews and permitting processes into a more cohesive, efficient—
yet environmentally responsible—process starting with Section 404 permitting;

e Extending previous NEPA reforms in SAFETEA-LU, MAP-21 and the FAST Act to water
infrastructure projects, where they do not otherwise apply;

* Eliminating agency vetoes of previously approved environmental permits;

*  Granting final federal agency environmental review/permitting approvals deference as agencies are
afforded under Supreme Court precedent in the federal rulemaking process;

e Investigating the rolling of environmental review and permitting responsibilities into a single or——at
least—fewer agencies;

e Establishing a six month time limit for completing all federal NEPA reviews. If no decision has
been made by the end of those six months, the project should autometically be allowed to be
approved; and

* Instituting a loser-pays environmental citizen suit provision requiring any such plaintiff seeking to
block an infrastructure project to pay all related legal fees if their challenge is unsuccessful as a
means to deter frivolous lawsuits.

B. Opportunities for Additional Efficiencies in Project Study and Planning Processes

To build water infrastructure involves study and planning. The poster child for what was wrong with the
federal study process is the Morganza-to-the-Gulf Hurricane Protection Project. A reconnaissance study
began in 1992. A final Chief’s Report from the U.S. Army Corps of Engineers was issucd in 2013. A total
of twenty-two years of study. Thanks in large part to members of this committee-—through the 2014
Water Rescurces Reform and Development Act—who supported the 3x3x3 rule.® this will hopefully
never happen again. Thank you.

hitp://www.theadvocate.com/new_orleans/news/environment/article Sac81e86-die7-11e6-9177-
1bbd55h599b7.htm!

S1d.

¢ Mark Schleifstein, Louisiana coastal work delays could cost billions of dollars, study says, THE TIMES PICAYUNE,
Dec, 13, 2016 available ar:

http//www nola.com/environment/index.ssf72016/12/delays in_building wetlands_pr.html

i

& A planning study shall be no more than $3M, 3 years with 3 concurrent levels of review.
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Nevertheless, there remains room for continued improvement elsewhere in the process, like the
Preconstruction Engineering and Design (PED) Phase. PED is the phase during which project design is
finalized, thc plans and specifications are prepared, and the construction contract is prepared for
advertising. The process requires more engineering studies on top of those atready completed during the
project study phase and multiple reviews and sign offs from various levels of Corps’ offices.” It also
requires reviews of plans and specifications for infrastructure project types that have been repeatedly
built.

During this Congress, AGC would like to work with the committee on:

e Identifying duplicative and unnecessary review processes during the PED stage;

¢ Standardizing plans and specifications for project types to reduce project delivery time and
maintain more consistent cost estimates; and

s Dctermining areas where concurrent reviews among Corps’ components could expedite project
delivery during the PED Stage.

1I. The Construction Phase

The construetion phase is when dirt is turned and the actual project is built. During this phase of a water
infrastructure construction project three things are critical: (1) funding; (2) the contractor; and (3) the
owner. Without funding, there will be no construction. How a project is funded impacts project execution.
Similarly, the relationships between and incentives for the contractor and the owner of the project—
public or private—impact project execution. Here, I will discuss: (A) the need for long-term project
funding and certainty; and (B) incentivizing efficient and timely construction execution.

A. The Need for Long-Term Funding and Certainty

We do not build our homes from the ground up over the course of 30 years. However, we too often build
our nation’s water infrastructure that way. While we can point to federal agencies as the cause for many
problems, the buck starts and stops with Congress, literally.

Congress ultimately provides federal construction agencies with funding necessary to execute water
infrastructure projects. However, that funding is subject to the whims of the annual appropriations
process. That process has been dysfunctional for many decadcs under the leadership of both parties.
Since FY 1977, all of the regular appropriations bills were enacted before the beginning of the fiscal year
in only three additional instances (FY 1989, FY 1995, and FY1997).!° Federal agencies have had to operate
on uncertain funding levels based on continuing resolutions in every fiscal year since FY 1997."* Very
few members of this committee have been in Congress long enough to remember when one
appropriations bill was passed before October 1, let alone all of them.

1t is not only incredibly difficult, but practically impossible to efficiently execute water infrastructure
projects with the funding spigots opening and closing to varying degrees throughout the process. Building
levees, locks, and dams, dredging harbors and rivers, and constructing clean drinking and wastewater
facilities requires the use of very expensive, heavy equipment. When work must be stopped or slowed
down because of funding restraints, those overhead costs remain. If demobilization and remobilization are

9 See Engineer Regulation 1110-2-1150,

1 James V. Saturno & Jessica Tollestrup, Continuing Resolutions: Overview of Components and Recent Practices,
CONGRESSIONAL RESEARCH SERVICE, Jan 14, 2016 available at: hitps:/fas.org/sgp/crs/misc/R42647.pdf

11 Id
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required, that only adds to unnecessary and inefficient costs related to the use of that equipment. It is also
difficult to maintain a qualified and reliable workforce when you have to ask them to move between
projects or lay them off as a result of such work delays or stoppages.

These statements apply to water infrastructure funding for the Army Corps and the Environmental
Protection Agency (EPA). Here, it must be noted that the State Revolving Loan Funds (SRFs) for
drinking water and clean water are administered by the EPA. Through the SRFs, the EPA awards grants
to states to help them meet their drinking water and waste water infrastructute and facility needs. The
EPA, therefore, essentially acts as a pass through for funding state and local infrastructure needs.
Arguably, these funds are subject to congressional budget cuts—at least in part—because of the agency
through which these funds flow. Federal investments in water infrastructure also are often the best way to
ensure the health, safety and economic vitality of sparsely populated rural communities. We must ensure
that this committee meets its commitments to those populations and the needs of others facing clean and
safe water issues.

As the authorizing committee, you do not have the ultimate say as to when or how the project funds wiil
be appropriated. That is a decision that rests with your colleagues on the Appropriations Committee. That
stated, the toughest battles are often the ones worth fighting. With this in mind, AGC would like to work
with the committee on enacting mechanisms that will help ensure greater water infrastructure funding
certainty, including:

s Allowing the biannual Water Resources Development Act bill to include contract authority for
water infrastructure projects similar to what is done in transportation reauthorization bills;

*  Making water infrastructure funding mandatory and not discretionary spending;

»  Allowing for Civil Works funding to have treatment similar to Military Construction funding;

o Establishing a capital budget program—which some states have'’—for water infrastructure
funding; and

* Considering if another agency would be better suited to run the SRF programs.

B. Incentivizing Efficient and Timely Construction Execution

The construction business is a people business. The people on the jobsite—both contractor and owner—
will ultimately determine project success, In the private sector, owners have various ineentives to
complete a project on time and on budget, or even ahead of schedule or under budget. An oil or gas
company may need harbor work completed to enable its liquefied natural gas terminal to become fully
operational and, hence, revenue generating. A non-profit organization may want environmental
restoration work to be completed in time for tortoises to lay their eggs. These private owners have finite
resources. Their employees can be hired, fired, rewarded or held accountable with relative ease based on
performance. There are clear incentives for getting the job done as efficiently as possible.

In federal government water infrastructure construction, there are not always similar economic or
ideological incentives to efficiently or quickly complete the job. Federal employees may be entrenched
and protected—in many ways—from being held accountable. Jobsites can be in remote locations where
field staff can be left to their own devices. The agencies are not paid based on how quickly or efficiently

2 NATIONAL ASSOCIATION OF STATE BUDGETING OFFICERS, CAPITAL BUDGETING IN THE STATES, 2014 available ai:
https://higherlogicdownload.s3.amazonaws.conyNASBO/9d2d2db1-c943-4f1b-b750-
0ftal52d64c¢2/Uploadedimages/Reports/Capitai%20Budgeting%20in%20the%20States. pdf
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they complete work. Rather, they are paid based on the amount of project funding Congress appropriates.
To our knowledge, there is no clear, incentive-based payments for agencies or their cmployees to deliver
a project on time or on budget, let alone ahead of schedule or under budget.

Lastly, one of the greatest challenges contractors face on the federal water infrastructure jobsite is
obtaining decisions, especially timely ones, from federal agency employees. Former President Theodore
Roosevelt is credited with saying, “[iln any moment of decision, the best thing you can do is the right
thing, the next best thing is the wrong thing, and the worst thing you can do is nothing.”

As with any construction project, unforeseen issues may emerge. The problem comes with getting the
federal agency to make a decision to act—or not. Decisions may have move up the chain of command. If
the right person or persons are not available, the decision sits on their desks.

In the interim period, the contractor tries—as best as possible—to work around the issue. Depending on
the issue, the contractor can be left in the precarious position of self-financing the work that needs to be
done to meet the project schedule or stopping work altogether. Stopping work in the midst of indecision
can lead to negative past performance evaluations issued by the federal agency for the contractor. Those
negative evaluations play a role in whether the agency will give the contractor another job in the future.

What T have said above, however, is not applicable to every agency or agency employee. Just as there are
good contractors and not so good ones; there are good federal construction employees and not so good
ones, Just as the federal government tries to avoid the not so good contractors; I try to avoid the not so
good federal construction employees cr, at least, bid accordingly. And, after major disasters like
Hurricane Katrina, no agency—state or federal-——was more motivated and able to rise to the occasion to
rebuild New Orleans better than the Army Corps of Engineers. It’s those times when there are not major
disasters or the eyes of the country are not on us that we must find ways to ensure federal agencies and
employces are properly motivated-—economic or otherwise—to perform in an efficient manner.

During this Congress, AGC would like to work with the committee on:

e Ensuring greater transparency in the agency decision making process—to help allow for greater
accountability—during the construction execution phase of project delivery;

o Reducing the links in the chain of command necessary to obtain timely decisions during
construction;

¢ Reevaluating how agencies are paid for the projects they deliver; and

» Rewarding federal agency employees based on project performance.

Thank you again for inviting AGC to testify before the committee today. I look forward to answering any
questions you may have.
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Chairman Graves, Ranking Member Napolitano, and members of the Committee, thank you for the opportunity
to join you today to discuss the important subject of the role of federal agencies in water infrastructure and to
offer our perspectives and recommendations.

I am Kathy Pape, Senior Vice President Regulatory Policy and Business Development at American Water, the
largest publicly traded U.S. water and wastewater utility company. American Water is proud to provide water,
wastewater and other related services to an estimated 15 million people in 47 states and Ontario, Canada, We
treat and deliver more than one billion galflons of water every day through 49,000 miles of pipe.

'am here today on behaif of the Bipartisan Policy Center's Executive Council on Infrastructure, The Bipartisan
Policy Center (BPC) is a non-profit organization that combines the best ideas from both parties to promote
heaith, security, and opportunity for all Americans. BPC drives principled and politically viable policy solutions
through the power of rigorous analysis, painstaking negotiation, and aggressive advocacy.

As the only Washington, DC-based think tank that actively promotes bipartisanship, BPC works to address the
key challenges facing the nation. BPC's policy solutions are the product of informed deliberations by former
elected and appointed officials, business and labor leaders, and academics and advocates who represent both
ends of the political spectrum. BPC is currently focused on health, energy, national and homeland security, the
economy, housing, immigration, infrastructure, and governance.

BPC works to reconcile the competing aims of highly interested advocates, corporations, and policy experts,
and design politically viable consensus solutions. BPC seeks out individuals and organizations that are deeply
vested in the outcome of its policy projects. They ask that their project participants check absolutely nothing at
the door and bring all their passion, political perspectives, and interests to the tabie. BPC believes that the
fundamentai strength of American democracy is unity forged amid diversity, and BPC endeavors to represent
this pluralism in all policy negotiations.

BPC funding reflects the character and diversity of the organization. The majority of BPC funding comes from
charitable philanthropies. The remainder of BPC's support comes from individual donors and corporate donors
(a list of BPC donors can be found in their latest annual report). BPC believes that ali of its donors as well as
its project members have interests. A strength of BPC's consensus-based negotiation process is that no single
interest can unduly influence consensus outcomes.

Celebrating ten years of productive partisanship,
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BPC convened the Executive Council on Infrastructure in early 2015 with a goal of developing
recommendations on how {o enable private investors to heip finance pubtic infrastructure projects. The council
defined infrastructure broadly to include transportation, energy, broadband, and water projects among other
sectors.

American Water's President and CEO Susan Story is a member of the Council. She is joined by:
e Doug Peterson, President and CEO of S&P
e Eric Cantor, Vice Chairman and Managing Director, Moelis & Co
» Patrick Decker, the CEO of Xylem, inc.
« Michael Ducker, President and CEO, FedEx Freight
e Jack Ehnes, CEQ, California State Teachers’ Retirement System (CalSTRS)
« Jane Garvey, Chairman of North America for Meridiam
= P. Scott Ozanus, Deputy Chairman and COO, KPMG, and
» Suzanne Shank, Chairman and CEO of Siebert, Bradford Shank &Co.

I want to commend the Committee for holding this hearing and for your focus on the importance of water and
wastewater infrastructure, Clean, safe, reliable, and affordable water and wastewater service is essential for
life and economic development. We know you care deeply about this, and so do we. Quite simply, at American
Water it's our focus every day --- our vision is Clean Water for Life.

in order to obtain this vision, we know there are significant challenges and a hefty price tag. This is highlighted
in the BPC's “Bridging the Gap Together: A New Mode! to Modernize U.S. Infrastructure” report. We are here
to offer solutions because we know our lives and our future and the future of our children and grandchildren,
depend on it.

We admire the recent bold infrastructure proposals, including the proposal that was highlighted by President
Trump in his recent address to a Joint Session of Congress. Understanding that there are many competing
demands for infrastructure resources, if we are to meet our nation’s future needs and preserve our American
quality of life, the public sector alone cannot continue to cover the cost and absorb the risk of degrading
infrastructure. We would highlight that while some categories of infrastructure may benefit more from direct
federal investment, water and wastewater infrastructure is particularly conducive to leveraging private sector
resources,

The private sector stands ready to partner and assist bringing necessary capital. Investors with billions of
dollars to deploy, including American Water, are actively seeking water and wastewater infrastructure projects
to support. The top 5 investor owned water utilities have budgeted capital expenditures of more than $28 in
2017, with American Water budgeting $6B over the next 5§ years. The private sector can also provide
innovative solutions and vaiuable expertise that can save time, money and improve projects. One example of
this is Fairview, Pennsylvania.

In late 2015, Fairview Township sold its wastewater system to Pennsylvania American Water for $16.8 miflion.
This decision helped to pay off $21 million in existing sewer debt, avoided additional debt {approximated at $14
miflion), and allowed property taxes 1o be cut by 50 percent. Pennsylvania American Water is investing $13
million in capital improvements, as well as up to $1 million in reimbursement for the relocation of a sewer line.
The system serves approximately 4,000 customers in Pennsylvania.
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Together, the public and private sectors can work together more closely to propel America’'s water and
wastewater infrastructure into a more modern, technologically advanced, and integrated network that enables
prosperity fong into the future. Unfortunately, there are not enough “Fairview, PAs" occurring. A number of
barriers still exist which prevent the investment of private capital into U.S. water and wastewater infrastructure
projects. As a result, America is leaving dollars on the table. Thus, the federal government's role in breaking
down barriers and establishing the framework needed to unleash greater private investment is essential,

Extensive details on this subject are included in the BPC’s “Bridging the Gap Together: A New Model to
Modernize U.S. Infrastructure” report, which we have provided to the Committes. However, the report did not
delve into regulatory issues specifically associated with the water and wastewater sector.

To that end, BPC has launched a new task force to examine the specific infrastructure needs of water and
wastewater systems. The task force includes Ametican Water and Xylem as well as former mayors Henry
Cisneros of San Antonio, George Heartwell of Grand Rapids and your former colleague Steve Bartlett of
Dallas. The task force will issue recommendations related to innovations, affordability, and regulatory relief
later this year.

While BPC has not completed their analysis of the water sector, based on the work of the council, there are
several steps that Congress can take to ease some of the regulatory burdens on both public and privately-heid
water utiliies and promote technological and management innovation.

The Executive Councii’s May 2016 report included several key principles:

1} Projects proceed only after public benefits have been identified and clearly stated;

2) Infrastfucture investment decisions incorporate full fife-cycle evaluation, beyond upfront costs;
3} Project benefits, costs, and risks are completely accounted for and made publicly transparent;
4} The risk of not investing is quantified and compared against the costs of action; and

5} Public and private sector partners share these risks, costs, and benefits.

The council issued several recommendations pertinent to the water and wastewater sactor. | will briefly discuss
a few of the key recommendations,

Establish and consistently communicate a finding of public value

Every project should begin with a statement of public value. Stakeholder outreach, engagement, and education
throughout project development are central to a project's success. in particular, BPC calls for public and
private partners associated with a project to assess public value and consistently disciose that information to
tha public.

If there is a private sector partner, it should identify, standardize, and publish project data in an accessible

format and develop customized training and technical assistance tools for understanding and participating in
public-private partnerships.

Inventory ail public assets
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It's hard to believe that in the year 2017 there is not a comprehensive inventory of the physical and economic
condition of our nation's public assets. How can policy makers address a funding gap without complete
information about the true state of our infrastructura?

BPC recommends federal, state, county, and municipal governments and independent public authorities
develop a complete list of ali assets owned, including transportation (streets, bridges, stations), water, civic
buildings (schools, courthouses, convention centers), vacant land, and underutilized real estate, including air
rights. The inventory shouid include the physical and sconomic condition of each asset with estimates of the
cost of maintenance over its remaining useful life, cost of replacement, and the potential impact of a failure.

Incorporate a life-cycle approach and screening for the full range of delivery and financing options {includin:

P3 and alternative management structures)

As part of required certifications for federal infrastructure funding and other financiai support, applicants shouid
demonstrate that they have evaluated all delivery approaches allowed by state law to determine which would
provide the best value for taxpayers over the asset’s life-cycle.

Public procurements today tend to overvaiue low initial costs and undervalue future obligations, rewarding
bidders who can build cheaply, rather than those who offer the best value over a project’s lifecycle. This can
increase costs down the road - higher operations and maintenance costs, more need for repairs that often go
unaddressed, infrastructure failing prematurely requiring expensive rebuilds, etc. This is tiscally irresponsible.

Public officials must also identify the infrastructure needs they can handle on their own, which could be shared
with the private sector, and which could be fully transferred. BPC recommends state and local governments
conduct an “optionality analysis” to match infrastructure projects with the most cost-effective delivery and
financing options.

Applicants for public dollars should, therefore, demonstrate that they have fully accounted for the long-term
costs of their projects, including any risks inherent in construction, operations, or maintenance, and have
selected the project delivery model that provides the best value.

Recognizing that not aif projects are of sufficient size to make this level of screening cost-effective, Congress
could establish a cost threshold below which these requiremnents would not apply. However, such a threshold
should be set at a level, or otherwise be constructed, to encourage opportunities for the “bundling” of smalter
projects as was done for Pennsylvania’s Rapid Bridge Replacement Project.

BPC does not believe that projects proceeding as a public private partnership (P3) should receive extra weight
in the evaluation process ar be otherwise favored simply because they are P3s; what matters is that the
proposed project has been shown to deliver the best value to the public, whether a P3 or not.

Though BPC recognizes that this change will require some additional effort among applicants for federal funds,
it should resuit in better projects and the more efficient use of limited federat doflars.

Enforce and expand expedited permitting and review

BPC believes Congress and the new administration can expedite permitting and various reviews without
impacting the environment or public heaith. In fact, much progress has already been made. The Bush
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Administration created a task force to help move complex projects through the permitting process. The Obama
Administration launched an online dashboard to make the review schedule and process tor high-priority
projects transparent to the public. As Members of the committee are weli-aware, most recently, the 114th
Congress passed new provisions in the FAST Act (P.L. 114-34) designed to formalize these steps and improve
coordination and schedule adherence in permitting decisions.

The president or Congress should designate a fead agency for multi-agency reviews, and direct GEQ and
OMB to make final decisions and resolve disputes during interagency collaboration on permitting decisions.
And agencies should conduct simultaneous rather than sequential reviews to increase the speed with which
decisions are made. Further, agencies should be required to track and report on the time it takes them to make
permitting decisions. Recognizing that not ali delays are the fault of federal agencies, improved reporting
processes should ailow agencies to provide an explanation for any delay while increasing broader
understanding of what can hold up a project.

Expand financial tools that attract private investment and ensure yobust and stable federal funding

Any serious infrastructure proposal must find long-term, stable funding for federal infrastructure programs.
Private capital does not eliminate the need for robust public investment. With regard to private financing, other
financing tools shouid be authorized to ensure a wide range of options for capital markets participants to invest
in U.S. projects.

| wouid also like to take this opportunity to highlight some of American Water's recommendations of particutar
importance to our customers and the constituents you serve. We believe these recommendations will help
break down existing barriers to private investment, improve the way current government programs function,
and maximize the options and opportunities availabie to communities.

Investment should drive compliant sustainable water and wastewater systems

Because private systems are regulated by state public utility commissions, they must demonstrate capital
efficiency and cost transparency. Municipal systems have a combination of federal doliars, state doflars, local
property tax assessments as well as customer water and wastewater bills. This layering of costs obfuscates
the true cost of water and wastewater to the consumer.

Many of today's water and wastewater systems are in disrepair. Money is aimost never the biggest issue and
non-compliance is typically a symptom of the lack of financial and eperational expertise, not a cause. A one-
time injection of funds is akin to a band-aid approach, and within a short time, a challenged system will soon be
in need of help again. It is critical that limited federal dollars are directed towards water and wastewater
systems that are managed efficiently and effectively. It is important to explore as many other policy options as
possible to achieve desired outcomes, some of which ! will address shortly

Maximize the options and opportunities available to communities to enable investment and better operations

The water sector in the United States is highly fragmented. There are currently 56,000 community water
systems in the United States, and most are quite small, with 92 percent serving fewer than 10,000 persons.
There are currently over 19,000 wastewater pipe systems and over 14,000 wastewater treatment facifities in
the United States, As recently as 2002, 98 percent of wastewater systems were municipaily owned.
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Too many of these systems are failing or are experiencing serious violations posing increased risks to public
health. At the same time, water and wastewater infrastructure is capital intensive o upgrade, replace, and
even maintain, and conditions are only getting more challenging for most smali systems, leading to faifing
infrastructure and non-compfiant water and wastewater systems.

Unfortunately, there are statutory and regulatory hurdles that stand in the way of addressing these significant
issues. One example is that private water and wastewater systems are given a short time period to comply with
consent decrees; whereas there are examples of public systems operating under consent decrees for
decades. Another example is the lack of private ownership of water and wastewater systems in a number of
states.

Regardiess of ownership structure, ali water and wastewater systems should be subject to the same
enforcement actions and have the same access to federal funds. We suggest encouraging partnerships among
public water and wastewater systems in communities which currently rely on under-performing or failing water
systems. We believe such an approach could resuit in: better managed water systems via operational and
financial expertise of skilled partners; reduced operational costs; improved refiability: and spreading capital
investment costs among a larger pool of customers. These partnerships should be encouraged in all states,
not just those currently allowing for private ownership of water and wastewater systems.

Rather than provide public funding to those systems which are out of compliance with environmental laws and
regulations, we believe federal water and wastewater infrastructure funding programs should provide
incentives for systems that have demonstrated an abiiity to maintain compliance and become sustainable; the
adoption of asset management practices; and sustainable pricing. Many states have proactively passed “Fair
Market Value” legislation to provide communities with troubled water and/or wastewater systems more options.
The essence of this legisiation is that it allows a regulated water utility to offer a community “fair market value”
or appraised value for its water or wastewater system and the utility can then build that appraised value
purchase price into its base rates. This approach provides communities more vaiue for their system and aliows
the utility to earn a return on and of its investment. Rather than using federatl funds to support communities
whose water or wastewater systams are chronically non-comptiant, federal funds could be used to incent the
increased usage of a "Fair Market Value” approach.

Providing struggling communities with the option to partner with larger water and wastewater utifities has many
significant benefits. Offering afternatives to grant funding for smalt systems by encouraging better performance
for those systems unable to maintain the technical, managerial, and financial capacity requirements of the
State Revolving Fund would save money for both the government and customers, It would also offer a choice
to communities who otherwise might be subject to an enforcement action and costly civil penalties by EPA or a
state, and helps public water systems in states be in compliance with the laws.

in March 2001, Pennsylvania American Water acquired the water and wastewater assets of the City of
Coatesville Authority {CCA). The City of Coatesville gained long-term financial stability as a result of the sale.
Funds from the sale, which exceeded $39.5 million after the debt was paid, were placed in a reserve fund.
These monies were invested by the city to maximize their return in the form of investment income. At the
blended investment rate of 6.8 percent, the return on the reserve fund was a minimum of $2.686 million
annually, which was initiaily utilized for tax cuts and program enhancements.

Since the acquisition, Pennsylvania American Water has invested tens of millions of dollars to upgrade the
water and sewer systems serving Coatesville and the surrounding communities inciuding the Coatesville
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Wastewater Treatment Plant, which replaced an antiquated facility dating back to 1932. The upgrades were
required to address environmental issues that the Pennsylvania Department of Environmentai Protection had
identified in a Consent Order, pertaining to projected hydraulic overloads at the wastewater plant. The project
also expanded the plant’s treatment capacity from 3.85 million galions per day to 7 million galions per day.

Better use of existing federal programs through expanded access

First, expand access to the Clean Water State Revolving Fund {CWSRF). Unlike the Drinking Water State
Revolving Fund (DWSRF), private wastewater service providers are not eligible for the CWSRF. This disparity
prevents private wastewater service providers from leveraging federal investment in wastewater with private
capital and expertise as they have done with the DWSRF since 1994, We strongly recommend that eligibility in
the CWSRF under saction 603c of the Federal Water Pollution Control Act be extended to alf wastewater
treatment providers, regardiess of ownership. Doing so will allow the CWSRF to provide loans to private
community wastewater systems, unlocking much needed wastewater solutions and service to underserved
communities and non-compliant systems.

Second, review the CWSRF program is to make sure it meets your primary goals. For instance, if a goal of the
CWSRF program is to make rates more affordable for lower income families in the face of large new
investments, it makes sense to review whether the current approach of providing relief to systems as a whole
instead of directly to the lower income families is the best approach.

Third, make sure systems requesting CWSRF funds have reviewed all of their options. Many systems do not
realize all of the options that are available to them to fund needed investments, including consolidation with
other neighboring systems. By encouraging systems to pursue ali of their other options, existing CWSRF funds
will be better used and more total investments will be made in the wastewater systems.

Reform tax reguiations to better support infrastructure investment

Current IRS regulations that pertain to P3s are in many cases outdated and may present obstacles to
communities seeking to upgrade their municipal infrastructure through P3s. We recommend that the US
Treasury Department and the IRS broaden their remedial action regulations to provide more flexibility to
municipaiities on the use of proceeds from P3 transactions. Local governments commoniy finance their
infrastructure needs through tax-exempt municipal bonds. When a municipality decides to sell these assets or
to enter into other forms of public-private partnerships, it must consider IRS rules that exist to prevent the tax-
exempt benefits of municipat debt from transferring to the private partner. In these circumstances the IRS rules
provide a muhicipa!ity with three primary ways - the “remedial actions” - to repay or retain its tax-exempt
municipal bonds. Regardless of whether there are monetary savings, these changes have the potential to
enable more P3 transactions by eliminating ambiguity and potential regulatory issues.

Remove Tax-Exempt Bonds for Water Infrastructure from State Volume Caps

in addition to federai dollars, another effective option for the federal government in providing long-term, capital-
intensive infrastructure projects is the private activity bond (PAB), or exempt facility bond. These bonds are a
form of tax-exempt financing for state and municipal governments that want to partner with a private entity to
meet a public need. This partnership approach makes infrastructure repair and construction mare affordable
for municipalities and ultimately for users or customers. Exempt facility bonds utilize private capital instead of
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public debt and shift the risk and long-term debt from the municipality to the private partners. in addition, the
tax-exempt bond provides lower cost financing, which translates to lower costs for the customer.

However, Section 146 of the Internal Revenie Code limits the amount of tax-exempt private activity bond debt
that may be issued annually in a state, and historically most of the tax-exempt funding has been allocated to
shorter-term projects, such as housing and education loans, The annual volume cap hinders the use of PABs
for water and wastewater infrastructure, which are generally mufti-year projects.

Amending the Internal Revenue Service Code (26 USC 146) to remove from the volume cap private activity
bonds for public-purpose water and wastewater facilities would allow local communities to leverage private
capital markets in combination with other finance mechanisms. We believe this change would provide an infiux
of private capital to finance water infrastructure projects.

Itis also important to note that exceptions from the volume cap are already currently provided for other
governmentally owned facilities such as airports, ports, housing, high-speed intercity rail, and solid waste
disposal sites. Volume cap limitations are not issues in ali states, but removal of the caps provides for
competitive access to lower cost funding for private investors simifar to municipalities.

While we understand these final two recommendations, though extremely important for water infrastructure,
are not technically within the jurisdiction of your committee, we urge you to work with your colleagues on the
Ways and Means Committee as they negotiate tax reform issues.

Conclusion

Finally, I would like to make three important points. The first is that investment should drive compliant
sustainable water and wastewater systems. While we strongly believe the private sector can and shouid play
an important and valuable role, providing flexibility and choice for communities is vital to achieve this objective.

Second, while federal funding for water and wastewater infrastructure plays an important role, federal
investments should be made strategically in order to create the most cost effective solutions for all customers
and constituents.

And finally, | would like to conclude by reiterating comments | made earlier. Clean, safe, reliable, and
affordable water and wastewater are a critical necessity for every person. Every person wants to make sure
our children and future generations have clean water and healthy environment. We hope the recommendations
and solutions we put forward today can be constructive in addressing the significant chailenges we face and
we look forward to continuing to work with you on these critical issues.
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Thank you, Chairman Graves, Ranking Member Napolitano, and members of the committee for inviting
me to testify on the role of federal agencies in building 2 1st-century water infrastructure. It is an honor
and a privilege to contribute to this committee’s work.

Water is an essential element of our daily lives, and it plays a foundational role in the economy in
everything from commercial navigation and recreation to industrial and agricultural production. Congress
and federal ageneies share a fundamental responsibility to ensure the ongoing protection and sustainable
development of U.S. water resources.

The start of 115th Congress presents members with the opportunity to review the investments and policies
needed to move the country forward in the coming years. And while the elections on November 8th
produeed a change in leadership in Washington, one thing remains clear above all else: No one walked
into the voting booth demanding dirtier water, lower wages, and higher profits for Wall Street. And yet,
weakening the Clean Water Act, eliminating Davis-Bacon prevailing wage standards, and pushing high-
cost equity capital through public-private partnerships would do all those things. Rather than undoing the
environmental progress of recent decades, this Congress has a clear mandate to build a stronger, cleaner
future for our communitics by providing direet funding to improve water quality and reliability, flood
control, and navigation in a sustainable way.

State and local governments, as well as drinking and wastewater authorities, face enormous infrastructure
challenges. Many legacy facilities have come to the end of their useful lives, requiring major
rehabilitation or outright replacement. At the same time, population growth, source water pollution, and
increasingly extreme weather patterns brought on by climate change have added to the eomplexity and
cost of providing safe and reliable water and protecting against the ravages of flooding, drought, and sea
level rise. The Environmental Protection Agency, or EPA, estimates that the nation needs nearly $655
billion to maintain existing health and environmental standards: $271 billion! for sewage systems and
stormwater and $384 billion? for drinking water. In addition, the nation’s water infrastructure needs could
increase by an additional $448 billion to $944 billion by 2050 because of climate change and the
additional stress that the increasing number of droughts, floods, and powerful storms and sea level rise
will put on these systems.*

While no one weather event is dispositive, the recent winter storms that have lashed Northern California
offer a powerful lesson in how rapid swings from intense drought to intense precipitation can overwhelm
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critical facilities that were designed using more stable climactic assumptions. More than 180,000
residents in the Oroville region had to be evacuated on short notice due to damage to both the main and
emergency spillways at the Oroville Dam complex-—highlighting the fragility of older facilities and the
essential role that water infrastructure plays in supporting public health and safety and California’s overall
economy.*

California is not alone in facing water infrastructure challenges from climate change. For instance, South
Florida must modernize a host of drinking and wastewater facilities to deal with rising seas. For these
communities, adapting to climate change is not merely a line item in the budget of a local drinking or
stormwater management agency. Rather, upgrading facilities to become more resilient is an issue of basic
economic viability. Based on detailed technical work from Swiss Re—a major company in the
reinsurance industry——the Miami-Dade Sea Level Rise Task Force determined that major improvements
to local facilities would be need to “avoid or postpone wholesale abandonment due to non-insurability or
the high cost of premiums.” The stress that climate change places on the built environment will only
grow over time. The nation already spends billions of dollars to repair and rebuild water facilities
damaged in flood disasters. An analysis by the Natural Resources Defense Council found that the Federal
Emergency Management Agency, or FEMA, has spent $10.3 billion since 1998 to repair and rebuild
public utilities in the aftermath of declared flood disasters through that agency’s Public Assistance grant
program.® We have a choice: invest and adapt or pay an even higher price down the road.

In the Cleveland area, the Northeast Ohio Regional Sewer District faces significant challenges meeting
Clean Water Act standards. Like many older communities, Cleveland has a combined sewer system that
discharges untreated wastewater into the Cuyahoga River and Lake Erie during heavy rain storms. On
average, the district discharges more than 4 billion gallons of untreated sewage each year.” As a result, the
district has been unable to meet the effluent limitations required under the Clean Water Act. In 2011, the
district entered into a consent decree with the Environmental Protection Agency to make approximately
$3 billion dollars in upgrades to its system, including a combination of gray and green infrastructure
investments.® When completed, these upgrades will ensure that 98 percent of all wet weather flows
receive treatment.’

Pollution is not only an issue with surface waters. In Southern California, millions of residents rely on
groundwater from the San Fernando Basin. In the past, the basin has been able to provide as much as 25
percent of all local drinking water. Today, the L.os Angeles Department of Water and Power, or LADWP,
must contend with a host of toxic pollutants, including perchlorate and hexavalent chromium, among
others. Groundwater pollution has caused the LADWP to deactivate approximately half of all basin
wells.! This has pushed the share of drinking water that comes from the ground down to approximately
12 percent, making it difficult for the city of Los Angeles to achieve its goal of receiving half of its water
from local sources by 2035."! In response, the LADWP has undertaken a costly effort to restore more of
the basin to beneficial use.

Project financing
The public agencies responsible for managing the water infrastructure highlighted by these examples
share one key characteristic: They do not need another credit card from Washington or to saddle

taxpayers with expensive equity capital through a public-private partnership. Instead, these jurisdictions
need a strong federal partner ready to provide direct funding.
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Proponents of public-private partnerships often state that there are billions of dollars of private capital
waiting on the sidelines. Implicit in this statement is that water agencics and other project sponsors face a
lack of liquidity, and if only they would tap into this pool of equity capital, the infrastructure backlog
would be solved. This is simply not the case. Investors view U.S. public debt as attractive and
overwhelmingly safe. Moreover, the favorable tax treatment afforded to municipal bond investors means
the public sector faces borrowing costs that are three to five times Icss than equity capital. As a result, the
municipal bond market is active and robust with more than $3.7 trillion in outstanding issuances at this
time.!?

A review of municipal bond market activity during the past 15 years reveals that the controlling factor
limiting infrastructure investment is not access to credit but rather insufficient tax and user fee revenues
needed to support additional project debts, From 2000 to 2008, total municipal debt increased by 138
percent or more than $2 trillion.”® This amount is notable as the increase in total municipal debt outpaced
overall economic growth. This demonstrates the imprudent tendency of governments to tap capital
markets and raise overall indebtedness when tax revenues show even modest growth.

This tendency is so strong, in fact, that the short-lived recession in 2001, which caused the economy to
lose 0.6 percent'® of overall economic output, did not slow the pace of public borrowing.'¢ In other words,
because the downturn was modest, state and local governments anticipated that tax revenues would
rebound quickly enough to cover new debts.

By comparison, when state and local governments faced a rapid decline in tax revenues as a result of the
Great Recession—with the expectation that the recession would endure for an extended period of time—
they dramatically reduced their borrowing. According to data collected by the Pew Charitable Trusts,
state tax revenues declined by 13 percent from the second quarter of 2008 to the fourth quarter of 2009."7
Another way to quantify the magnitude of the decline is that the Great Recession resulted in a drop in
GDP that was more than seven times greater than the 2001 downturn. Between 2008 and 2015, total
municipal debt increased by only 6 percent, or $198 billion.*

Today, state and local governments and water authorities have access to municipal financing, as well as
federal credit facilities and federally supported state revolving funds at historically low rates. Simply
stated, for many cities and water utilities, access to affordable credit is not the binding constraint. Instead,
there is a shortage of local revenue to support new project debts. Many communities often do not take full
advantage of their capacity to generate additional revenue through taxes and user fees, but even when
they do, there are real limits on the total amount of additional revenue they can reasonably generate from
these sources, which often fall short of total need for infrastructure investment.

Increased federal funding is needed to ensure timely compliance with water quality mandates, as well as
to deal with the.challenges presented by climate change to both physical assets and natural systems. These
resources should be used to leverage additional state and local dollars where possible and to target the
communities facing the greatest need. Additionally, federal funds should focus on the categories of
projects that all too often take a backseat to traditional gray infrastructure, including energy efficiency
upgrades, watershed restoration, and nonpoint-source pollution mitigation.

President Donald Trump has repeatedly talked about the need to invest in infrastructure. Unfortunately,
the only plan on the table envisions offering tax credits to equity investors rather than direct federal
funding.!” While tax credits help to lower the tax liability of wealthy Wall Street equity investors, they are
of little value to project sponsors. First, even with tax credits, equity capital is significantly more
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expensive than traditional municipal bonds. Second, in addition to being more expensive, securing equity
capital through a public-private partnership entails substantial transactional costs. And third, many
smaller systems do not have infrastructure needs that fit well with the public-private partnership model.

Public-private partnerships

The Bayonne, New Jersey, public-private partnership between the Bayonne Municipal Utilities Authority,
or BMUA, and the joint venture of Kohlberg Kravis Roberts, or KKR, and United Water is often held up
as an innovative model for future water investment. A review of the concession reveals that the only real
innovations in this deal were layoffs affecting 37 percent of BMUA staff, 38 years of guaranteed rate

inereases, and no meaningful risk transference 2

Unlike many utilities, the BMUA is characterized as a distribution-only system, mcaning that the utility is
responsible for the distribution of drinking water and collection and conveyance of wastewater. The
BMUA pays two regional utilities to provide drinking water and wastewater treatment. In other words,
the deal involved the most basic elements of system maintenance over the 40-year life of the concession.

In order to garner political support for the agreement, city officials negotiated an initial rate increase of
8.5 percent followed by two years without any increases. After this brief moratorium, KKR has the right
to increase rates using a formula that includes a base increase plus a ineasure of both macroeconomic and
labor cost inflation.”! In exchange for receiving revenues from ratepayers, KKR agreed to make system
upgrades each year, as well as provide the BMUA with an upfront payment of $125 million to allow the
utility to repay its outstanding debts. This resulted in Moody's modestly upgrading Bayonne's municipal
bond rating from Baal with a negative outlook to Baal with a stable outlook.?? This upgrade, while
meaningful, is—from a broader policy perspective—a change in accounting more than a change in
substance. While the debt no longer counts against Bayonne’s books in the form of a contingent liability,
the obligation has not been removed from ratepayers. The only difference is that water fees now flow to
investors who purchased privatc, fixed-rate bonds from the KKR/United Water joint venture as opposcd
to investors who purchased the prior municipal bonds.

Proponents of public-private partnerships frequently talk about the ability of the public sector to transfer
substantial construction or operational risk to the private sector. Yet in the Bayonne deal, the public
retains a substantial amount of nisk. Specifically, KKR is able to pass through to ratepayers any capital
costs in excess of $2.5 million per year, cost increases from the regional utilities for water or wastewater
services in excess of 2 percent per year, and regulatory changes that increase costs in other ways.

Nothing about this deal points toward a realistic path forward to address the billions of dollars in drinking

and wastewater needs that exist across the country.?

Clean Water Act

In 1972, Congress passed the Clean Water Act. This landmark legislation established a framework to
“restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”? To this
end, Congress set the bold goal of eliminating all discharges of pollutants into our waters by 1985. While

we have fallen short of this goal, we must not relinquish the mantle of environmental protection
established by this law.

Implementation of the Clean Water Act has often required states and local communities to raise additional
revenues to finance the construction and improvement of treatment works and other facilities. For some
residents, higher water rates represent a real and substantial economic hardship. The appropriate response
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to this situation is not to roll back environmental protections but rather to increase direct federal funding
and technical assistance to the communities most in need—in combination with sustainable local rate
structures and comprehensive asset management plans. [n short, the problem is not the regulations that the
EPA is asked to enforce but our political commitment to implementing the vision set out by Congress
more than four decades ago.

Make no mistake: If we follow the logic of economic hardship to its conclusions, clean water would
become the exclusive domain of wealthy communities. Allowing pollution to impair our source waters in
the name of economic hardship simply passes the buck by creating additional burdens on local agencies
charged with delivering safe, clean drinking water. Clean water is a basic human right. We cannot and
should not allow a two-tiered approach to water quality.

Thank you again for the opportunity to address the committee.
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Introduction

The Association of State Floodplain Managers {ASFPM} is pleased to submit testimany for this hearing
about role of Federal agencies in water infrastructure. Specifically, we would like to discuss our views
and recommendations for improvement and for implementation of comprehensive flood risk
management and associated infrastructure. We thank you, Chairman Graves, Ranking Member
Napolitano and members of the Committee for your interest in this subject that has recently vividly

presented itseif as a probjem.

ASFPM and its 36 chapters represent more than 17,000 state and local officials, as well as private sector
and other professionals engaged in all aspects of structural and nonstructural flood risk management.
This includes floodplain management and flood hazard mitigation, management of iocal floodplain
ordinances, flood risk mapping, engineering, planning, community development, hydrology, forecasting,
emergency response, water resources development and flood insurance. All ASFPM members are
concerned with reducing our nation’s flood-related losses. For more information on the association, its
14 policy committees and chapters, visit www.floods.org.

The extreme flooding in West Virginia, Louisiana, Missouri, South Carolina and California vividly
illustrates the potential threat to public safety of inadequately maintained infrastructure, limitations of
engineered flood control structures, the importance of public awareness of potential flooding and
challenges of a changing climate, Dramatic rainfall events have led to failures of numerous smaller high
hazard dams — notably 80 dam failures in South Carolina just in 2015 and 2016. The probiem exists
nationwide and we have received a wake-up call. Much of our infrastructure has exceeded its originally
intended design life, which requires assessment, remediation or replacement.

One of the key issues the nation has chosen to ignore is the issue of residual risk. We have trillions of
dollars of investment in this nation protected in some fashion by flood control infrastructure. We have
seen in New Orleans and most recently in northern California the dramatic impacts failure or the threat
of failure might bring. The failure consequences in New Orleans were dramatic and perhaps we were
not far from a failure in northern California that would have immediate flooding consequences for tens
of thousands of people and left the state’s water supply vulnerable to severe shortage. Yet when FEMA
attempts to show these residual risks on maps, they are overridden by concerns about releasing security
information, even though nature continues to fail dams and levees each year while we have seen none
of that from terrorists. When people mention that residual risk flood insurance is a good idea, they are
shouted down for suggesting people are even at risk. Due to aging infrastructure, underfunded
maintenance, significant development and population {and hence rapidly escalating risk} within
“protected” areas, and finally an uncertain understanding of flood risk in the future due to climate, our
nation and citizens perhaps have never been more at risk than they are today, and it will only be worse

tomorrow

As the nation considers substantial investment in infrastructure, the undertaking must involve attention
to flood control structures and their maintenance, upgrading and repair as well as conscious integration
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with non-structurai flood risk management techniques. These flood threats to public safety cannot be
met by private financing alone, but will continue to require substantial federal investment.

Mapping of flood risk areas is woefully incomplete and requires a major commitment of resources to
assure the availability of reliable, accurate flood risk information. ASFPM has estimated a further
investment of $4.5 billion to $7.5 billion is needed to provide maps for every community in the nation
that would cover all unmapped areas and to update existing, but very outdated maps.

The ongoing use of the 100-year event as the basis for both insurance risk and infrastructure design is
placing communities at risk, especially when we consider the very real changes in future conditions that
will occur from land use change and climate. We see many instances where protection of property with
levees based on the 100-year standard means that we free up land for development that will be at risk
to people and to the federal taxpayers.

Overview of Managing Flood Risk in America

Flooding is the most costly and most frequent cause of disasters in America. Flood damage has cost the
nation’s taxpayers more than $200 billion since 2005.We are seeing years with up to 14 separate billion
dollar disasters, 85-90% of them from flooding. The recent and ongoing flooding in California is an
example we can learn from, even though California probably manages flood risk better than most states
in the nation.

The U.S. has a varied history of how we manage flood risk. Until the early 20" Century, managing flood
risk was handied by local governments or private property owners, During this period, Congress
authorized the Corps of Engineers to construct levees in Sacramento and on the Mississippi River.

The Corps’ role expanded greatly with the devastating 1927 flood on the Ohio and Mississippi Rivers
that saw hundreds of miles of levees overtopped and thousands of people in the lower Mississippi River
basin displaced. Congress authorized a plan to provide flood protections from Cairo, iinois to the Guif
of Mexico called the Mississippi River and Tributaries {MR&T} project. The Corps constructed a couple
thousand miles of levees and incfuded a number of relief outlets along the route to divert extreme flood
flows into backwater areas to relieve pressure on the levees to prevent levee failure. The Corps
purchased flowage easements in those overflow areas to allow them to be occasionaily flooded. For
example, the Birds point {opened in 1037} and New Madrid Floodway {opened 2011} to save the levees
downstream. Other by-pass systems exist on the MR&T to utilize the approach the Dutch call “Room for
Rivers.” In other words, we accept that Mother Nature can always throw a larger flood at us than we car
afford to design. So instead we can plan for emergency overflow areas that allow the river to flow into
historical floodplain areas where damage is limited. These by-pass areas can be used for lower damage
activities like farming that will not experience long-term damage from occasionat flooding. Surprisingly,
this approach is seldom used in the U.S., but MR&T and the Yolo by-pass on the Sacramento River are
two successful examples.
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In the 1936 Flood Control Act, Congress authorized the Corps to construct levees and other flood control
structures. Most of the projects were only constructed by the Corps after a non-federal sponsor stepped
up to acquire the right-of-way and promise to operate and maintain {O&M} the project after it was
constructed. Since 1986, the non-federal sponsor must also cost share the construction, usually 35% of
the cost. Unfortunately, many of those non-federal sponsors did not perform the necessary O&M and
the “protected” populations cannot be assured the structures will protect them during flooding to the
design level of protection. The Corps has a program calied Rehabilitation and Inspection {RIP} in PL 84-39
that allows the Corps to come in and repair a levee that has been damaged or fails in a flood, at either
100% or 80% federal taxpayer cost. Concern has been expressed that some non-federai sponsors put off
needed 0&M, hoping the Corps will do some of that work under PL 84-99 after the levee is damaged.

in the 1950s and 1960s, visionaries like Gilbert F, White were proposing a new approach to managing
flood risk: that is to adjust where and how people build instead of adjusting our rivers and ecosystems.
The NFIP was designed to do that and ensure people living at risk paid at least some part of the cost of
that risk. The NFiP would map the flood risk areas and make flood insurance available, and in return
communities and states would guide new development and redevelopment to be less at risk. While the
concept of that program makes sense, some elements, like subsidized flood insurance and its approach
to managing average events {only the 100-year flood, but not extreme events) have led to a $24.6 billion
program deficit. Most of this debt comes from extreme flooding events, such as Hurricanes Katrina, Rita,
Wilma, irene and Sandy, and the rainfalls that are becoming more extreme and frequent in the last

decade, such as the one in Baton Rouge just recently.

The NFIP is the nation’s primary flood risk reduction tool. The program helps to identify and map flood
hazard areas, assess flood risk, implement strong land use and building standards to prevent future
disaster losses, and undertake mitigation to reduce damage to older at-risk buildings. Other agencies
like the Corps, USGS, NOAA and others work with the NFIP to coliect and develop data and integrate
federal actions. The adoption of floodplain management standards by more than 22,000 NFiP
participating communities resuits in $1.7 billion in flood josses avoided every year according to FEMA
data. The mitigation programs within the NF{P, increased Cost of Compliance {ICC} and Flood Mitigation
Assistance {FMA} have mitigated, on average, 1,850 buildings annually between 2010 and 2014. The
NFIP is not an insurance program; rather it is a comprehensive fload risk reduction program that

happens to also sell flood insurance as one of its tools.

Many federal agencies are invoived in managing flood risk, and many programs promote using nature to
reduce flooding. Examples include the conservation programs in USDA, coastal management programs
in NOAA and water quality/stormwater programs in EPA. Agencies like HUD and DOT recognize the
advantage of building in a way that will ensure housing, bridges and roads that are safe and resilient
now and in the future.

In the past 30 years there has been a trend toward using more nature-based or nonstructural
approaches. Important advantages of this trend are that communities and states can implement these
approaches on their own due to smaller costs and the ability to integrate them into holistic approaches
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that address more than just flood loss reduction. Especially important are social issues, local economic
issues and long-term environmental considerations that are attractive to local residents and tourists.

Managing floed risk in the rest of this century

For decades, floodplain managers have been studying and seeing how flood risks change over time.
When a watershed develops, unless there are sufficient {and use and design standards in place,
downstream flooding often gets worse due to a watershed that that is “hardened” with more concrete
and other impervious surfaces. Because we have not mapped dam failure inundation areas,
inadvertent development downstream of dams results in a formerly fow hazard dam becoming a high
hazard dam, triggering necessary — but costly - upgrades to the dam. intense development in vacant
lands protected by levees greatly increases the risks associated with catastrophic failure; yet we have no
national levee design standards. All of these development refated concerns are challenges for managing
flood risk.

Perhaps a more significant challenge is the impact of climate change. The fact is, today, we are seeing
flooded roads in residential subdivisions during regular high tide, storm drains flowing backwards, and
buildings that are islands along our coasts. This is not a theoretical or abstract “what might happen”
scenario; rather local floodplain managers are dealing with the conditions as they are happening today
and those conditions are getting worse. In addition to sea ievel rise projections that are getting higher
as we better understand the causal factors including the melting of the Greenland ice sheet, we are also
witnessing more intense rainfall and extreme flood events in several areas of the nation. ASFPMis
trying to do its part by assisting communities in preparing for these conditions. One project we have
underway right now is to identify and mainstream technigues for incorporating future conditions into
local capital improvement planning {CIP} so communities can account for the full costs and potentiai
impacts of hundreds of billions of dollars in infrastructure investment along the coasts over the next
several decades.

Investing in America’s Flood Risk Reduction Infrastructure

We are keenly aware of the alarming state of infrastructure overall in this nation pointed out by the
Report Card put out by the American Society of Civil Engineers—much flood control infrastructure is a
“D”. We are reminded of this problem every day when we use our roads, bridges and public
transportation or drink water and use the bathroom. ASFPM is pleased that Congress and the
Administration are contemplating a significant infrastructure investment package. ASFPM strongly
recommends that a priority be placed on America’s flood risk reduction infrastructure. This
infrastructure includes the following types of projects:

s Data (mapping, topography}) s Stormwater management
e Dams * Nonstructural flood mitigation
* levees
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Investment in these types of projects should be guided by the following principles:

e Greater incorporation of nature based approaches. Sometimes, a nature based approach is an
effective alternative to a more traditional structural approach. However, far more often nature
based approaches can be effectively incorporated into a flood risk reduction project to bring
additional benefits fo the community as well as the environment. For example, in Hamiiton City,
California a setback fevee project is allowing for the reconnection and restoration of over 1,300
acres of floodplain riparian habitat. Making “room for the river” in this way reduced the
construction cost of the levee and made the project cost-effective.

» Account for future conditions and build in resiliency. Flood risk changes over time. Given that
our infrastructure projects are often nursed long past their expected design life, standards
applied to infrastructure development must include full accounting of future conditions, as
reasonably and scientifically possible. Otherwise, the federal taxpayer will be on the hook again
and again for flood damage that repeats over and over. A basic resiliency standard that would
be easily applied is a flood protection level that is at least 2 feet above {3 feet above for critical
facilities) the existing 100-year flood elevation where appropriate. Critical facilities need added
protection because they must be operational and accessible during major flood events.

* No adverse impacts. A basic legal principle in America is that one property owner cannot do
something on their property that will adversely impact another person’s property. Sometimes
this legal principle has been ignored when building flood control structures. There are
illustrations that property owners are seeing those impacts. For example, in floods along the
Mississippi River, which splits iinois and Missouri, property owners in one state attempt to
breach the levee on the other state to relieve the pressure on their own levee. For structural
projects like levees, these can have adverse impacts not only across the river, but also on
properties upstream or downstream. It is important that ali flood mitigation activities ensure
the activity does not impact other properties or that the impact has been mitigated financiaily
or by some other means.

Financing vs. Funding

We are pleased to see the strong discussion on the need for investing in repairing and improving that
infrastructure, but our experience does not show that financing alone {i.e., private-public-partnerships
(P3}} is a path to success, We believe there needs to be real doflar investments of taxpayer funding to
save our crumbling infrastructure. Current taxpayers benefit, so we should not pass this cost to future
generations.

In conversations we have had with large global capital investors, they indicate a hesitancy to invest in
infrastructure like levees. They say it’s because they have no way to determine if the levee is designed,
constructed, operated or maintained to quality standards or if it will withstand expected future
conditions. They indicate that if adequate national standards existed, and they were assured these kinds
of projects meet all those standards, and that the owner has an assured source of revenue to pay off
loans, they could be a partner. Similarly, a P3 roundtable hosted by USEPA in 2012 found that while P3
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arrangements are somewhat common with some forms of water infrastructure (drinking water and
wastewater systems), to help finance the construction, retrofit and/or operations of such systems they
are essentially non-existent for urban stormwater retrofits, which is another kind of flood risk
management infrastructure. The report noted that the P3 model is highly complex, needing expertise in
contracting at the public level and is not a panacea for all types of infrastructure. So while financing is
one tool in the toolbox, it is a minor one as applied to flood risk management infrastructure. Funding is a
much more immediate and widespread need and a more successful tool.

What is included in infrastructure? While most consider any public transportation systems or water and
sewer systems might be appropriate, we would urge all federal taxpayer investments in those or other
systems must account for future conditions expected during the lifetime of that infrastructure. it wiit be
costly enough to do this once. We cannot afford to rebuild that infrastructure time and again because
we did not take into account expected sea level rise, future watershed development that increases
runoff and floods, or predictable increased rainfall that creates the kind of extreme flood events we
have seen in the last decade.

Furthermore, if any of this infrastructure is privately owned, the federal taxpayer investment must be
tailored to provide only partial funding, and only then if it is conditioned on verifiable future funding by
the responsible entity.

» For the infrastructure package under consideration by the Administration and Congress,
ASFPM recommends robust funding of infrastructure in addition to any financing incentives

Data Infrastructure

Fundamental to any flood risk reduction infrastructure is data to understand how floods may occur
{flood studies), where floods will impact people and property (topography and flood maps) and how any
new infrastructure {both large flood control structures and smaller, non-structural measures} affects
flooding. The data is important for the purposes of flood preparedness, response, recovery and
mitigation. While significant investments have been made to better understand flooding and map such
areas, we have a jong way to go to identify all flood risks and how they will impact people and property.

Acquiring LiDAR Topography for the Entire Nation

One program ASPFM wishes to highlight is the 3D Digital Elevation Program {3DEP} at USGS. The
primary goal of 3DEP is to systematically coltect enhanced elevation data in the form of high-quality light
detection and ranging (LiDAR] for the nation. With better topography, FEMA flood map updates couid
take much less time, flood maps would be far more precise, and flood forecasts can be more accurate
and timely. Beyond flood, LIDAR based topography is helpful for infrastructure project planning of other
hazards as well. For example, 3DEP data was used to discover a surface rupture along the Tacoma fault
in the State of Washington. This discovery led to a redesign of the structural elements of a $735 million
suspension bridge across the Tacoma Narrows, to mitigate against potential catastrophic failure.

7
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» ASFPM recommends completion of the 3DEP Program for the nation in 8 years by providing

the necessary funding to accomplish that goal

Mapping All Flood Risks for the Entire Nation

Communities and citizens need maps showing where and to what extent an area will flood. This is
needed by the community to help direct new development and plan for notification and evacuation
when it floods, and to inform property owners of their level of risk. This enables them to decide if and
how to build, whether to buy flood insurance and how to evacuate when needed. Banks and real estate

agents need that data so they can advise prospective buyers.

The NFIP has mapped about 1/6 of the nation’s 3.5 million river and coastal miles. Most of those maps
were completed where people already live in order to determine flood insurance rates. What are the

aspects of flood mapping that need improvement?

Map ahead of development so people and property are protected. Often people are surprised
when they build, and then are told later that they are in a floodplain. That means we need to
map cornfields and cow pastures because that is the land that will be developed next

We must map residual risk areas, like dam failure zones and levee failure zones. People need to
know they are living or buying in a residual risk area so they are not surprised when told to
suddenly evacuate and they know where to go. NFIP maps do not show these failure zones
because DHS has a fear terrorists will blow up dams! The actual probability of this occurring is
very low; in the meantime, nature is failing dams every year and people have lost or may lose
their lives and property. in just the last two years, South Carolina alone has had 80 dam failures
due to back to back flooding events.

Flood maps must be publically available. Unfortunately, most federal dam failure and inundation
maps of emergency or uncontrolled spillway releases are classified as For Official Use Only
{FOUO ~ see the Corps of Engineers Letter at the end of this testimony). While it is useful for
the emergency manager to know the dam or levee failure zone, citizens who live there aiso need
to know so they can take appropriate risk reduction actions (such as plan for evacuations or
purchase flood insurance). It is almost unthinkable that the first time a citizen knows they are at
risk is when law enforcement knocks on their door at 2 a.m. and telis them they have to
evacuate NOW.

The NFIP finally has a good process to acquire LiDAR for topography and updated computer
modeling techniques to produce accurate flood mapping. What it lacks is financial resources and
direction from Congress to get every one of the 22,000 NFIP communities an updated and
accurate map in the next 10 years. A recent national survey by ASFPM of local floodplain
managers indicates that the number one tool/data need is updated flood maps.

Consideration of major infrastructure investment—public and private—highlights the urgency of
providing accurate flood risk data and accelerating the pace of current mapping work at FEMA
and the LiDAR data collection work at USGS.
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ASFPM'’s Flood Mapping for the Nation Report estimates that the cost to provide flood mapping for the
entire country will be between $4.5 billion and $7.5 billion.

» ASFPM recommends full funding {to the authorized amount) for FEMA to implement the
National Flood Mapping Program and complete flood mapping for the entire nation in 12
years

> ASFPM recommends that dam failure and inundation maps from emergency or uncontrolied
spillway releases be publically available and no longer be classified as FOUO

Dam Infrastructure

There are 90,580 dams in the nation, and about 3,300 of them are considered major dams {50-feet deep
and store 5,000 acre-feet of water or a dam of any height with storage of 25,000 acre-feet}. An acre-foot
of water is enough for two families for an entire year. By 2025, 70% of the dams in the U.S. will be more
than 50 years old, which is one reason ASCE gave U.S. dams a grade of “D” in 2013. Dams are classified
by the hazard they present if they fail. A dam is classified “high hazard” if it is likely a person could die if
the dam fails. As our population grows and development continues, the overall number of high-hazard
potential (HHP) dams increases, with the number climbing to nearly 15,500 in 2016. Due to the lack of
investment, the number of deficient high-hazard potential dams has also climbed to an estimated 2,170
or more. The Association of State Dam Safety Officials estimates it will require an investment of neatly
$22 billion to repair aging, yet critical, high-hazard potential dams.

The federal government has built many dams and is responsible to maintain the ones it owns. While the
federal portfolio is relatively smalt in number, it contains many of the most important and largest dams
in the nation. FEMA and the Corps also have an inventory of dams in the U.S. called the National
inventory of Dams. Federai agencies suffer for lack of financial resources to maintain their dams, just as
other owners do.

There are no national standards for the design, construction, operation and maintenance of dams and
levees in the U.S. Different federal agencies may use the standards the Corps uses for its own dams or
levees, but there is no agreed upon national standards. This practice must not continue.

ASFPM applauds Congress for creating a national dam grant program in FEMA in the 2016 WINN
Act/WRDA to provide grants for the repair or removal of small dams. That program was aiso wisely
designed to integrate such activities with ongoing focal hazard mitigation planning and flood risk
reduction programs and act as an incentive for states to maintain strong state dam safety programs.
However, it has not been funded.

> ASFPM recommends fully funding to the dam repair/removal program to its fully authorized
limit
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Levee Infrastructure

The Corps of Engineers levee inventory seems to show about 2,000 miles of levees owned and
maintained by the Corps; 12,000 miles of ievees owned and maintained by non-federal entities that are
in the Corps PL 84-99 program; and perhaps as many as 30,000-35,000 total miles of levees. FEMA
coordinates its information of levees with the Corps, so those levees are included in these numbers.
There are many small levees built by private owners to reduce flooding of agriculture lands, but there
may now be people living behind those levees thinking they are somehow protected. There are also

miles of levees with no known owner.

The ongoing use of the 100-year event as the basis for insurance risk and infrastructure design is placing
communities at risk, especially when we consider the very real changes in future conditions that will
occur from land use change and climate. We see many instances where protection of property with
levees based on the 100-year standard means that we free up land for development that will be at risk
from flooding in events that exceed the project design standard and often to depths of flooding that are
greater than they would have been without the protection measure. A good example of this is leveed
areas that receive overtopping upstream and fill the interior area like a bathtub to depths greater than

would have been experienced without the levee system.

Congress created a National Levee Safety Program in the 2014 WRRDA. In that program, the Corps, in
addition to a national inventory of levees, is to establish a Levee Safety Committee of national experts to
work with the Corps, states and other federal agencies to establish national standards for design,
construction, operation and maintenance of levees, This is an important first step, but it has not been
funded. These standards must also take into account the population and fand use in the residual risk
areas to establish standards for public notification of risk and for emergency action plans. The nation is
losing valuable time to get this effort of establishing standards underway.

Then national levee design standards must include design planned failure sections into the levee or
overflow areas such as that employed in MR&T. Most countries utilize this approach, but in this nation
we have not, meaning that any levee failure is likely to become catastrophic because everything in the
failure zone is not designed for flooding, so it is extensively damaged. This and other forms of resilience

in structural measures, such as designing for future conditions are critically important standards.

» ASFFPM recommends immediate and full funding of the National Levee Safety Program at The
Corps of Engineers

» ASFPM recommends that the national levee safety standards inciude programmed resiliency
for all levees {such as failure sections), standards for managing land use and residual risk for
areas protected by levees and areas subject to flooding if a levee fails, and a minimum
protection standard of the 500-year flood or probable maximum flood for all levees protecting
populated areas

10
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State Role in Dam and Levee Safety

Only states have the authority to enforce dam and levee standards directing owners to repair or remove
non-federal dams or levees. The Corps and other federal agencies must operate and maintain the dams
they own, but have no authority to force other entities to properly build or maintain those dams. There

are some effective state dam safety programs, but all states need such programs.

The Nationa! Dam Safety Program in FEMA has been successful in assisting states set priorities for
increasing the number of dam inspections and developing Emergency Action Plans. ASDSO indicates
annual inspection percentages for high hazard dams have been near 100% for the past several years.
Those inspections have shown that many dams are deficient and need repair, upgrading or removal.
Funding for rehabilitation/removal of high hazard dams is often necessary to assist dam owners in
making these necessary public safety upgrades.

The emergency action plans (EAP) percentage for state-regulated high hazard dams has reached 78%, a
significant improvement from less than half about 10 years ago. Important work remains. The incident
at Oroville Dam in California illustrates the importance of a strong EAP to help protect people in
situations when operation of a dam does not go as planned. The NDSP has developed tools that provide
low-cost alternatives to states and dam owners in the development of EAPs and also supported training
on EAPs and dam safety emergency preparedness for dam owners, regulators and local officials.

Full funding of the NDSP is important to public safety to help ensure continued progress in inspection
and identification of deficient dams and in the development of EAPs.

States should get credit for effective dam and levee safety programs under any disaster deductible that
is being discussed as part of the Disaster Relief Act aimed at reducing federal disaster costs. Effective
state dam safety and levee safety programs definitely reduce the cost and need for federat disaster
declarations. Those state programs can be evaluated to provide credit for those that reduce risk of
failure to the structure itself, and even more credit for those that address the flood risk associated with
the residual risk failure zones.

> ASFPM recommends that Congress fully fund the National Dam Safety Program to its
authorized level

» ASFPM recommends Congress develop incentives for the creation of state laws that make
inundation maps pubtically available and that address land use downstream of dams to
prevent the intensification of downstream risk similar to the laws in Virginia and Wisconsin

Appropriate Federal Role with Regard to Dams and Levees

The federal government has a role to help develop and oversee national standards and to provide
technical assistance for the proper design, construction, operation and maintenance of dams and levees.
Maintaining an inventory of dams and levees at the national level is a key data need.

11
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We see that maintaining a structure like a dam or levee is so important, yet there is a huge failure to do
that effectively by non-federal owners/sponsors nationally. This demonstrates that we should only
permit dams and levees that are owned by an entity that has taxing authority and to obtain bonds or
other assurances at the time of permitting to ensure that O&M and emergency repairs will be done. The
federal taxpayer should not be responsible for repairing these structures if the owner/sponsor fails to do
what they promised.

Stormwater Management Infrastructure

Stormwater is the accumulation of water from rainfall that is not from the overflow of streams or rivers.
Most communities have stormwater systems that funnel water into pipes and usually into water bodies
like rivers or streams. Managing stormwater is one of the biggest and most expensive problems facing
cities across the nation. Damage due to urban stormwater fiooding is increasing significantly. Consider
that in flinois and Michigan, the most costly flood events were urban stormwater events in the greater
Chicago and greater Detroit areas {which is amazing in iHlinois given past floods along the Mississippi
River that runs along the entire western border of the state}. The majority of flood insurance claims in
the Chicago metro area are stormwater related. The EPA estimates funding needs for stormwater
management and projects to correct sewers that overflow is in excess of $100 billion over the next 20
years.

Stormwater management infrastructure was initially developed to satisfy water quality standards and
reduce pollutant loads, However, it also can reduce or increase flood risk. If undersized {as many oid
systems are) the stormwater management infrastructure can exacerbate flooding. However, with
consideration of an area’s flood potential stormwater management infrastructure can be designed to
have co-benefits that improve water quality and reduce flooding impacts. Further, stormwater
management infrastructure is often categorized as gray or green. “Traditional” gray stormwater
infrastructure consists of engineered structures such as pipes, storm drains and concrete paved
channels. Green infrastructure harnesses the power of nature to contain some of the initial runoff and
includes things like permeable pavement, bio-swales, green streets, stormwater parks, etc. Green
infrastructure can be paired with grey infrastructure to effectively meet a community’s water guality
goals and flood loss reduction goals. For example, with green infrastructure, demand on the existing
gray infrastructure is reduced thereby raising the capacity of the gray systems.

Too often, stormwater programs and floodplain management programs are not integrated, even at the
focal level. This may be partly due to the programs coming to the local community in separate
stovepipes—stormwater from EPA focused on water guality and flooding concerns focused on water
guantity from either FEMA or USACE. An example of this disconnect is that the NFiP will provide flood
insurance for stormwater flooding, but it does not map these risk areas or require communities to
ensure development in them is properly protected.

» ASFPM supports USEPAs ongoing leadership in developing tools and data as it relates to
stormwater management, green infrastructure and flood loss reduction

12
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» USEPA, USACE and FEMA should collaborate to address the disconnect between water quality
and quantity that results in exacerbating current problems for one while mitigating the other

Nonstructural Flood Mitigation Infrastructure

Aside from the three major categories above, there are other important components to the nation’s
overall flood risk reduction infrastructure that don’t involve large flood control structures:

s Environmental restoration. These projects can be done in conjunction with other infrastructure
projects such as levees. An example of such a project is when an existing deficient levee is
replaced by a levee set back from a river channel and the fand between the new levee and river
is restored to a natural floodplain. Such natural floodplains serve to store, slow and filter water
while providing water resources and the setback levee cost is reduced because it is subject to
less erosion from the river and because it is on higher ground doesn’t have to be as high to
provide a specified level of protection.

¢ Floodproofing. Utilities such as water and wastewater treatment plants, as well as public
buildings and other facilities can often be floodproofed through elevation, or making them
watertight through floodproofing, or can be relocated to safer areas. Many of these may be
critical facilities and if they are not functional during and after a flood the community greatly
suffers. A source of largely shovel ready projects that have also been found to be cost effective
is the FEMA Hazard Mitigation Assistance Program®. Typically there are about three times the
numbers of projects submitted for HMA grants than there are funds available to implement
these cost saving measures.

» For the infrastructure package under consideration by the Administration and Congress,
ASFPM recommends the inclusion of environmental restoration projects that help reduce
flood losses as well as projects eligible under FEMA’s Hazard Mitigation Assistance program

Other Ways the Federal Government Can Help

While mapping flood risk areas and investing in flood risk reduction infrastructure are two major ways
the federal government can help with reducing flood risk in the nation, there are other important ways

the federal government can help.

First is to focus on building state-capability to manage flood risk. One trend we are seeing overall is that
while the federal and local governments (and some states) are investing in flood risk management,
many other states are not. ASFPM believes federal programs that help build state capability such as the
National Dam Safety Program, National Levee Safety Program and the Community Assistance Program-
State Services Support Element {CAP-SSSE} should be not only funded to their full authorized amounts,
but also ensure they are being administered in such a way to incentivize states to bring as much as
possible to the table. As stated earlier in this testimony, states have the ultimate authority over land use

! FEMA HMA projects also can include stormwater management projects and smaller/localizes flood protection
projects such as retention/detention basins, channel modifications, etc.

13
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{it is often delegated by states to communities} and many flood risk reduction programs are coordinated
at the state level.

Second is providing technical assistance. FEMA’s CAP-SSSE program helps build state capability by using
states to provide technical assistance to communities. The Corps’ Silver Jackets program is an innovative
way of bringing the technical know-how of the federal family of agencies to states. Finally, small
technical assistance programs like the USACE’s Planning Assistance to States (PAS) and Floodplain
Management Services {FPMS} are often oversubscribed, yet allow the Corps expertise to be applied in
states and communities nationwide. ASFPM also supports the newly introduced Digital Coast Act {S.
110}, which provides data and tools to coastal managers dealing with flooding and other coastal risks.

» ASFPM recommends that technical assistance programs of the USACE {FPMS, PAS, and Silver
Jackets) be expanded to meet demand from states and communities

Third, there are many federal programs that actually act as disincentives to states, communities and
individuals in reducing flood risk. For example, if a community does not participate in the NFIP — the
most basic action any community can take to reduce flood risk, most forms of disaster assistance are stift
available. And even if it were unavailable, communities have six months after a disaster declaration to
join the program and receive the assistance retroactively. instead, what if federal policy were such that
no disaster assistance in any form for anywhere in the community was available if the community didn’t
participate in the NFIP? This is why ASFPM is so supportive of the FEMA disaster deductible concept. At
its core, it tries to incentivize states to take its share of responsibility of reducing fiood risk and those
that do more pay less of a deductible. Another example of a disincentive is the Corps of Engineers PL
84-99 program, which allows non-federal levee owners to shift much of the cost of ongoing
maintenance of the levee after a disaster to the federal taxpayer without really requiring much of
anything in return in terms of actions to more permanently reduce flood risk.

Finally, recognizing that Congress and the administration are looking to reform the U.S. Tax Code,
ASFPM believes that tax incentives can be very beneficial. ASFPM is supportive of any of the following

six ideas:

1. Exempt all flood loss reduction projects at the federal, state and local leve! from federal taxation.

2. Reform the casualty loss deduction to better target the deduction as well as incentivize those
that have mitigated.

3. Develop a hazard mitigation tax credit much like the energy efficiency tax credits that are given
to property owners.

4. Revise the historic rehabilitation tax credit to authorize hazard mitigation and extend to private
historic homes.

5. Support the concept of a disaster savings account to support mitigation activity.

6. Develop a tax deduction to reduce flood insurance premiums for low to moderate income

property owners who struggle with flood insurance affordability.

14
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Conclusion

Flood risk reduction in the U.S. has relied on a multi-faceted set of measures. This includes structural
approaches, such as levees, flood walls, dams and channels. Nonstructural methods such as ensuring
development in flood hazard areas are built to reduce flood damage; using regional or watershed based
stormwater retention ponds; land use management and hazard mitigation for individual structures in
the form of elevation, buyouts or flood proofing. The nonstructural programs involve elements of the
Nationa! Flood Insurance Program and Hazard Mitigation Grant Program authorized by the Stafford Act.
They also include programs from agencies like USDA and others whose watershed conservation
programs support utilizing nature-based approaches to reduce flooding. The Corps of Engineers works
with non-federa) sponsors on water resources projects to reduce flood {osses and provide technical
assistance to states and communities through programs such as Silver Jackets.

ASFPM recently updated our publication National Flood Programs and Policies in Review
(http://www.floods.org/ace-images/NFPPR_2015 Rev8.pdf), which puts forth our positions on a variety

of national programs and policies that can either help or hurt the nation’s ability to reduce flood risk and
damage. Section 2, beginning on page 24, highlights muitiple flood loss reduction programs and policies
in a variety of agencies, and on page 40, section Structural Projects—B8alancing Economics, Environment
and Equity discusses levees, dams and PL 84-99 Rehabilitation and Inspection Program {RIP) in USACE.
We encourage you to read our positions and recommendations on the challenges of our national flood
programs and infrastructure needs.

The Association of State Floodplain Managers appreciates this opportunity to share our observations
and recommendations with the Subcommittee. For any further questions on this testimony, contact
Larry Larson ASFPM Director Emeritus at larry@floods.org {608} 828-3000 or Meredith inderfurth,
ASFPM Washington Liaison at {703) 448-0245.
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QF THE ARMY

Usage Rights for Government Furnished information
icial representaiive of the

hereby consen! !o l!e terms in this

greement in consideration of being granted conditional access to certain United
States Government documents or material containing sensitive but unclassified
information.

By being granted conditional aceess to sensitive but unclassified information, the United
States Government, through the U.S. Army Corps of Engineers (Corps), has placed
special confidence and trust in the Agency and the Agency is obligated to protect this
information fram unauthorized disclosure in accordance with the terms of this
agreement.

Dam are being provided to the City of
expressly for

pUrpoOSeEs of 5 tng emergency response planning efforts.” These maps are being

D
provided as part of the 2015*3@ Emergency Action Plan (EAP} updates. The
inundation boundaries shown on the maps are for the following scanarios:

The Corps’ inundation maps fo

e Dam failure at normal high pool (10 percent exceedance duration)
e Dam failure at maximum high pool

A hard copy of the inundation mapping will be provided to you. In addition, the mapping
will be provided in Adobe Acrobat {.pdf) format. Inundation mapping being provided is
"FOR QOFFICIAL USE CONLY.” The information provided is for viewing only and should
not be edited.

The information provided will only be used for internal Agency purposes. Should the
orovided information be raquested by any third party federal, state or local entity, or
individual, the Agency shall seek the written authorization of the Corps to allow the
release of the information to the requesting entity or individual. Furthermore, the Agency
agrees fo not provide any requested information until such consent is received from the
Corps.

Upon demand by the Corps, the Agency shall return any data and documents, along

with any additional copies that may have been produced, regardiess of format, fo the
Corps. Furthermore, when the Agency no longer requires the information provided by
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the Corps, the Agency will make reasonable efforts to return the information to the
Corps in a timely manner, uniess the Corps deems the return of the information
unnecessary,

The Agency recognizes that the unauthorized disclosure of sensitive but unclassified
information could compromise the security of the Corps. Should the Agency violate the
terms and conditions of this agreement, such violation may resuit in the canceflation of
the Agency’s access to sensitive but unciassified information. Additionally, the
unauthorized disclosure of information provided under this agreement may constitute a
criminal offense under 18 U.S.C. § 793.

Data and decuments provided in accordance with this agreement continue to be the

records of thi hgineers, and shall not be released by the~
under the

ation Act, or any other state access to information law. Any such

requests must be forwarded to the orps of Engineers for evaluation

and determination of releasability.

The Point of Contact for thuorps of Engineers is~

U.S. Army Corps of Engineers

2y sioning e Cty o
“acknow!e ges the statement above and agrees to these usage rights.
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Laura Ziemer

TROUT
UNLIMITED  Senior Counsel and Water Policy Advisar

March 8, 2017

The Honorable Garret Graves, Chairman
Subcommittee on Water Resources & Environment
House Committee on Transportation & Infrastructure

The Honorable Grace Napolitano, Ranking Member
Subcommittee on Water Resources & Environment
House Committee on Transportation & infrastructure

Re: Letter for the Record for the March 9, 2017 Subcommittee Hearing on Infrastructure
Dear Chairman Graves and Ranking Member Napolitano:

Thank you for the opportunity to submit for the record the following testimony in response to the
Subcommittee’s March 9, 2017 hearing on “Building a 21st Century infrastructure for America: The Role
of Federal Agencies in Water Infrastructure.” The priorities for an Infrastructure Package, whether
developed by the Trump Administration or by Congress, outfined below are critical to American
infrastructure and jobs, and provide muitiple benefits, for river health, transportation, agricutture, and
water infrastructure.

Trout Unlimited (TU} represents more than 150,000 conservation—-minded members, organized into 380
chapters in 35 state councils. Our mission is to conserve, protect and restore the Nation’s trout and
saimon fisheries and their watersheds. We have 280 staff spread across America who work with our
members and a wide variety of partners — including farmers, ranchers, miners and state and local
agencies — to accomplish our mission. TU works on projects that build drought and flood resilience for
our rural communities and agricuitural regions and address rurai transportation infrastructure and
public safety while simuftaneously building partnerships on projects that provide multiple benefits. TU
believes that finking investment in natural infrastructure with water infrastructure upgrades is essential
in order to reduce inefficiencies and project delays, and maximize benefits, including improved trout
habitat and watershed health.

A Comprehensive infrastructure Package should feature strategic, cost ~effective investments and
promote collaboration of stakeholders, not ili-conceived process shortcuts.

The need for water infrastructure is great, but we must meet this need with smart and collaborative
sofutions. A recent Treasury Department study demonstrated these points. The House Natural
Resources Committee’s March 1, 2017 hearing aimed to identify examples of regulations and statutes
that inhibit infrastructure growth, and to examine ways to remove unnecessary impediments from
projects criticat to American infrastructure and jobs. Background for the hearing came from the
December 2016 Treasury Department’s commissioned report of 40 proposed infrastructure projects of
“major economic significance.” Of the four primary challenges to completing the 40 projects identified
in the report, the report concluded the foltowing:

Trout Unlimited: America’s Leading Coldwater Fisheries Conservation Organization
321 East Main Street, Suite 411, Bozeman, MT 59715
office: (406) 522-7695 « cell: (406) 599-26(6 * email: lziemer@tu.org ® www.tu.org
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s Thereport’s major finding was that “lack of funds is by far the most common challenge to
completing these [40] projects.” {at pp. 2, 6)}.

e The smailest challenge (less than haif of the next-smallest challenge of increased capital costs)
was environmental regulation compliance and NEPA review; and, the report noted that recent
legislative and executive reforms would be helpful in meeting that challenge (at p.6).

s Lack of consensus on muiti-jurisdictional projects was a much larger source of delay and an
obstacle to completion than either compliance with environmental regulations or increased
capital costs {at p. 6).

e Three of the 40 infrastructure projects identified as being of “major economic significance” were
investments in restoring aquatic ecosystem functioning to protect against flooding, and scored
among the highest cost-benefit ratios of all the projects {at p. 4 {“planning underway” project
numbers 5, 6, and 10} and pp. A-46, A-48, and A-56).

Investment in Natural Infrastructure should be Linked with Water Infrastructure Upgrades to
Maximize Cost-Effectiveness and Create Mulitiple Benefits.

Every aging, century-old piece of irrigation and water delivery infrastructure in the West is an
opportunity to build flood and drought resilience through improved water storage and delivery and
improved river health. Every obsolete culvert on Eastern highways, and poliutant-leaching abandoned
mine across the nation, offers opportunities to improve watershed health. Flood and drought resiliency,
and improved fish habitat, come from functional watershed processes, which work more cheaply and
more effectively with less capital investment than constructed structures. Restoration of watershed
function is a sound investment that pays dividends over the long-term, without the depreciation in value
and on-going, mounting expense of operation and maintenance of bulilt structures. Linking a water
infrastructure project with upstream or downstream investments in naturaf aquatic functioning
increases the cost-effectiveness of the project and increases the range of project benefits. A
Comprehensive infrastructure Package should:

s Substantially increase funding for the State Revolving Fund {SRF) and link investments in water
and waste-water treatment with substantially increased Section 319 investments in non-point
source pollution contro! and watershed function. Linking Section 319 with SRF funding wouid
help ensure that structural and watershed function investments are integrated in order to
maximize cost-effectiveness.

e Prioritize those infrastructure investments that provide multiple benefits. These projects both
upgrade existing infrastructure, but at the same time restore natural riverine processes that
provide flood mitigation services through intact floodplains, for example. Other projects will
relieve water delivery bottienecks by improving natural flows that provide drought resiliency
while upgrading water delivery infrastructure.

e Strongly support the regional, cooperative initiatives, which have taken watershed restoration
and infrastructure reform to scale. Successful western examples are the Klamath and Yakima
River basin collaboratives. These multi-stakeholider investment plans stack benefits, and they
recognize economic and business risks of avoiding upgrades and missing opportunities to
promote resiliency. These are investment plans that have been made with a whole-system
view—not just straight update and replace, but based upon comprehensive, system-level
evaluations. They are supported by a broad range of stakeholders, including states, counties
and communities.
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The cost is high of neglecting these essential water infrastructure upgrades. Neglect of water
infrastructure risks floods from failing dams, under-sized culverts, and bridges that need larger spans
across floodplains. Neglect of water infrastructure also makes the impact of drought worse by wasting
water in failing water delivery infrastructure. We urge the Subcommittee to support an Infrastructure
Package that provides multi-sector benefit, cost-effective projects that build partnerships and are smart,
high-yield investments

Thank you for your interest in this important discussion. Please do not hesitate to contact me at
lziemer@tu.org or (406} 522-7695 if more detail or specific examples would be of assistance.

Yours truly,

o

Laura Ziemer
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B Food & Water Watch + 3121 St. Paul Street, Suite 28 « Baltimore, MD 21218 iﬁﬂd&waml‘lwamn}
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Public-Private Partnerships Cannot Solve Qur Country’s Water Problems

Written Testimony for Water Resources and Environment Subcommittee hearing on
"Building a 21st Century Infrastructure for America: The Role of Federal Agencies in
Water Infrastructure”

March 9,2017

Dear Chairman Graves, Ranking Member Napolitano and distinguished members of the
Subcommittee,

We strongly urge you to continue to support the State Revolving Fund programs for our
water and wastewater systems and to reject any proposal that relies on public-private
partnerships or massive tax credits for private equity investors and other large
corporations to control local water projects.

Several policy proposals seek to incentivize or facilitate private equity financing in water
and other infrastructure through puhlic-private partnerships, including by giving tax-
credits for private equity investment. Despite their stated intentions, these ideas are off
target and cannot address our country’s growing water infrastructure needs. They will
likely neither induce new investment in water systems nor reduce water and sewer hills
for households and businesses.

Water service is unlike other infrastructure projects. Access to safe water is essential for
public health, and water utilities are natural monopolies, so households and businesses
have no choice in water provider outside of moving towns. The best way for Congress to
address water infrastructure needs is through increased direct federal investment in the
established, tried-and-true, state-managed Drinking Water and Clean Water State
Revolving Fund programs.

Tax credits to big banks and other corporate investors in water projects will not help the
more than 80 percent of Americans who receive their water service from publicly owned
utilities, nor will they help nonprofit or rural systems. As its best, Congressional action to
promote public-private partnerships in the water sector would he a red-herring that
distracts from addressing the real, substantial issues facing our local water and sewer
systems. At its worse, privatization could exacerhate the existing problems.

Local control of water is the American way. More than 80 percent of the U.S. population
receives water service from a local government entity. Historically, private companies had
controlled the water systems in many of our nation’s cities — from New York City to
Seattle, Washington, to Birmingham, Alabama — but around the turn of the 20t century,
thousands of local governments had to take controi of their water supplies to improve
water quality to fight diseases and to improve water pressure to better fight fires.

National Headquarters » 1616 P St. NW, Suite 300 - Washington, DC 20036 « T +202.683.2500 + F +202.683.2501
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Private Ownership of Community Water Systems by Service Population (2014)

15-15% 15-25% 888 25-35% B8 More than 35%

i Less than 5%

Alaska

Hawaii

Source: U.S. Environmentat Protection Agency. Safe Drinking Water Federal Information System. FY2014 nventoty Data.

The above map shows the number of people served by privately owned community water systems as a
proportion of the total number of people served by community water systems in each state, In this map, the
privately-owned systems include both for-profit and nonprofit private systems. Only for-profit entities
benefit from income tax credits.

This trend continues today in the Southern and Western regions of the United States. Last
year, Missoula, Montana, won the right to buy its water system from the Carlyle Group,
which — mid-trial and without state permission — sold the city’s water system to a
Canadian company. The city sought local control to provide long-term stability and better
resource management, as well as to make necessary improvements. The system was losing
more than half of its water through leaks. The Montana State Supreme Court affirmed that
municipal ownership was more necessary than for-profit private ownership. The city is in
the middle of securing the financing for the acquisition. Missoula is the last city in Montana
with a privately-owned water system.

In Florida, a coalition of mostly senior citizens who were fed up with high-priced, poor
quality water service came together and successfully convinced the state arm of Aqua
America, a large national water company, to sell their water systems to the Florida
Governmental Utility Authority in 2013.

In 2014, the city of Tega Cay, South Carolina, purchased its water and sewer system from a
company ultimately owned by Canadian private equity investors. By 2016, the city had
made substantial improvements to reduce sewage spills. Before the city purchased the
system, it was averaging more than 4 sewage spills a month, spilling nearly 300,000 galions
in just the 10 months leading up to the purchase. In the first two years of public ownership,
the city was averaging about one spill every other month. While more work is needed, the
city had made great strides to eliminate the spills and protect its water.
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In general, our local governments have done a good job of providing safe and affordable
water and sewer service to their residents and local businesses, but they face daunting
challenges. As our water infrastructure ages and quality standards get stronger, water and
sewer systems must invest at least $35 billion a year into improvement projects to protect
public health.

Privatization including public-private partnerships will not help rural water
systems. Many rural communities depend on federal and state assistance to keep their
water safe, They simply cannot afford to pay higher bills to allow large corporations to earn
a profit, and they often do not have any industrial or wealthy customers to subsidize low-
income and middIle class households. Without support, they cannot make the
improvements necessary to provide safe water, Reliance on higher water prices and
corporate control of water systems could mean unsafe or unaffordable water service for
millions of Americans.

Public-private partnerships simply cannot replace federal assistance to small, rural
systems. These systems find it more difficult to borrow funds on the bond market for the
very reasons that private companies do not want to take over them: high per-household
costs and a low-income customer-base.

Alarge private water company will not invest in or buy a rural, remote water system. A
water corporation buys small or struggling water systems only if they are contiguous to its
existing network and if it can redistribute the costs to its otber service areas within the
state. Because water rates are regressive, this type of subsidization can be inequitable as it
disproportionately burdens working and middle class families in other communities.

Private equity financing will increase water bills for households and local

businesses. In the United States, the public sector is responsible for more than 90 percent
of drinking water and wastewater investments, mostly through tax-exempt municipal
bonds. Larger municipal water and sewer utilities usually do not have a problem accessing
capital to finance water system improvements because they can readily issue low-cost, tax-
exempt municipal revenue or general obligation bonds. The problem at hand is that these
public utilities do not want to raise rates to levels that would be unaffordable for their
customers. That is, our public water utilities have a funding problem, not a financing
problem. A financing solution can address a funding problem only if it lowers the cost of
capital, as the State Revolving Funds do.

Privatization is not a funding solution. Water corporations are businesses that need to raise
water prices to earn profits. They may be able to provide upfront capital but that money is
far from free. Private equity financing is significantly more expensive than government
borrowing. There are several factors driving the cost of privatization, including that
companies expect returns of at least 10 percent after tax on their equity investment.
Utilities pass on higher financing costs to consumers through their bills. As a result, asset
sales and public-private partnerships with private equity financing generally resultin
significantly higher rates than otherwise for households and businesses. In 2015, among
the 500 largest community water systems in the country, privately owned systems charged
an average of 59 percent more than government utilities. In certain states, the difference is
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even greater. In New York and Illinois, water corporations charge about twice as much as
government systems.

Water affordability is a growing national problem and privatization would make it
worse, Localities across the country are grappling with water service costs that are
increasingly unaffordable for more and more of their residents. This problem is especially
complex in this period of widening income inequality and reliance on regressive water
billing practices, which causc low-income and middle class households to pay a
disproportionate amount of their income for their water bills.

A study from Michigan State University found that water rates are already unaffordable for
nearly 12 percent of households in the United States. In the next five years, because of
increasing water prices, more than one in three households could be unable to afford their
water bills. Mississippi, Louisiana and Alabama have the most communities at risk of
unaffordable water bills. According to the study, water privatization could make this
affordability challenge more severe.

When families cannot afford their water bills, they could lose running water in their homes.
For example, the Baton Rouge Water Company shut off service to nearly 3,000 customers
for nonpayment of bills in the city of Baton Rouge after last August's historic floods, despite
a state order halting shutoffs to protect people impacted by the flooding. The company said
they made an honest mistake. The regulatory order banning shutoffs ended at the
beginning of this month. Without running water, people cannot bathe, wash their hands or
flush their toilets.

Flint, Michigan, is a bellwether in many ways. Flint today still does not have water that is
safe to drink without a filter. It has been nearly three years since a state-appointed
emergency manager made tbe disastrous decision to switch the city’s water supply, which
resulted in lead leaching into the drinking water and poisoning the entire city. Higher
water prices and privatization cannot help Flint. As of 2015, Flint households were already
paying the highest water bills in the nation, among the 500 largest water systems. Flint
residents paid these steep prices for water that was unsafe to drink. Flint needed the $100
million in federal support for its drinking water infrastructure that Congress approved last
year.

Flint residents cannot afford more rate hikes nor can they afford privatization. The State of
Michigan has sued the local arm of Veolia, the French multinational and one of the largest
water corporations in the world, for the company’s role in the Flint water crisis. This
company is facing a lawsuit in Massachusetts over sewage spills and an arbitration lawsuit
by the city of Pittsburgh, Pennsylvania, related to erroneous hills and chemical changes that
likely elevated lead levels. '

Public sector partnerships offer viable solutions. Not enough attention is given hy
policymakers to value that public-sector partnerships can offer water and sewer systems. A
public-public partnership, also known as intermunicipal or interlocal cooperation, is simply
collaboration between two or more public entities to imprave public services on a not-for-
profit basis. Two or more public water utilities, government entities or non-governmental
organizations join forces and leverage their shared capacities to improve water and sewer
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services. The public partners pool resources, buying power and technical expertise to
enhance public efficiencies and service quality. These partnerships promote public-service
delivery through sharing best practices, and they have been shown to reduce operation and
maintenance costs. Despite national attention on privatization, in the water sector, public
sector partnerships are much more common than deals involving private operators and
financiers.

Congress must not promote public-private partnerships as a way to supplant federal
assistance for our water and sewer systems. That would be disastrous for the water
systems that depend on federal support to provide safe water to their communities. Water
systems serving rural areas, especially areas with declining populations, and cash-strapped
cities share many challenges. Their water needs are growing beyond their ability to pay.
For both rural water systems and disadvantaged cities like Flint, federal support will
remain crucial for protecting human lives.

Congress can provide a real solution to our water utility needs by providing dedicated
annual funding to the Drinking Water and Clean Water State Revolving Funds. These highly
successful programs are the primary source of federal assistance to our water and sewer
systems. Each state manages its own program with a well-defined project priority list that
prioritizes assistance to projects with the biggest public health benefits. This is the right
approach for Congress to support our water systems.

We urge you to support the State Revolving Funds and to oppose any federal action that
would rely on public-private partnerships for our water and sewer needs.

Thank you for your time and attention on this important matter. [ hope that we can work
together to ensure that every American has access to safe and affordable water service.
Sincerely,

Mary Grant

Campaign Director, Public Water for All
Food & Water Watch
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National Rural Water Association
(Washington, DC}
WWW.Nrwa,org

March 8, 2017

The Honorable Garret Graves The Honorable Grace F. Napolitano

Chairman California, Ranking Member Subcommittee

Subcommittee on Water Resources and Subcommittee on Water Resources and
Environment Environment

U.S. House of Representatives U.S. House of Representatives

Washington, DC 20151 Washington, DC 20151

Dear Chairman Graves and Ranking Member Napolitano

The National Rural Water Association (NRWA) is the country’s largest public
drinking water and sanitation utility organization with over 31,000 members. Safe
drinking water and sanitation are generally recognized as the most essential public health, public
welfare, and civic necessities.

Our member communities have the very important public responsibitity of complying with al}
applicable regulations and for supplying the public with safe drinking water and sanitation every
second of every day. Most all water supplies in the U.S. are small; 94% of the country’s 51,651
drinking water supplies serve communities with fewer than 10,000 persons, and 80% of the
country’s 16,255 wastewater supplies serve fewer than 10,000 persons.

When thinking about national water infrastructure proposals, please remember that most
water utilities are small and have more difficulty affording public water service due to lack of
population density and lack of economies of scaie.

Qver the fast 50 years, through the combined financial assistance of the state revolving
funds and the U.S. Department of Agricuiture’s rural water grant and loan initiative that has
exceeded 100 billion doliars, the country has made great advancements in the standard of living in
rural America. Millions of rural Americans now have access to safe public or “piped” drinking water
that their parents did not have. Thousands of rural communities now have public sewer or
wastewater systems that have allowed for elimination of millions of questionable septic tanks,
cesspools, straight pipes, or worse.

This rural water infrastructure development has been the engine of economic development
and agricuitural technology advances in rural communities, and it has provided for dramatic
improvements to the environment and public health.

President Trump has made improving the county’s infrastructure, including water and
wastewater, a priority. We are grateful for that. Regarding private or commerciat funding as a
source for investment in the country’s water infrastructure, please know that there is currently no
limitation on private or commercial investments in water utility infrastructure projects. Many water
utilities currently rely on commercial or private investors (i.e. a local bank) for certain projects.

However, many water infrastructure water projects would become unaffordable if they were
to rely solely on commercial or private financing. This means that the ratepayers wouid not be able
to afford their water bills if the total cost of the project were financed by the ratepayers. This
dynamic is especially acute in low-income communities with expensive water utility infrastructure
needs.

The Nationaf Rural Water Association is the country’s largest public drinking water and sanitation supply organization with over
31,000 members. Safe drinking water and sanitation are generally recognized as the most essential public health, public weifare, and
civic necessities.
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Congress has determined that there is a federal interest in subsidizing some of these water
infrastructure projects based on need - the community’s lack of ability to afford the project
combined with the public health or environmental urgency of the project. Congress appropriates
finite water funding subsidies and communities compete based on need for these limited federal
subsidies.

Under the Clean Water Act and the Safe Drinking Water Act, the state revolving funds’
(SRFs) application processes require the prioritization of funding awards based on a meritorious
needs-based evaluation conducted by the states. Under the U.S. Department of Agriculture’s
(USDA) water infrastructure funding program, communities must demonstrate they don’t have the
ability to obtain commercial credit (the “credit elsewhere” test) and then they are only subsidized by
the amount to make the project affordable to that specific community based on a ratio of water
rates and local median household income. There are never enough federal subsidies to fund
every project.

We have concerns with proposals to extend new subsidies or tax preference to the private
investment sector to support a new national infrastructure initiative:

s For private or commercial funding instruments to be able make projects more affordable by
lowering interest rates, the federal government would have to offer some type of subsidy or
tax-break to the private sector. This will have a cost to the federal government in
decreased tax revenue or direct appropriations. If this cost is used to support the private
sector it will result in a transfer or circumvention of public (taxpayer) subsidies from the
public (local governments under the SRFs, USDA, etc.) to the commercial or corporate
sector. We believe that federal water project subsidies should be used for the
public/governmentat sector water infrastructure projects determined to be a federal priority
worthy of public subsidy.

+ Private infrastructure financing does not require the prioritization of projects based on need
(economical and environmental) like the current government water programs. It is in the
interest of the private financing sector to fund the projects that would have the highest
return on investments. Therefore, if additional federal subsidies were used to subsidize the
private sector, if would have the effect of redirecting federal subsidies from the projects with
the greatest need (economical, public health and environmental) to the projects with least
need.

Federal water infrastructure subsidies should only be available to benefit the public — local
governments who can’t finance water projects on their own, and then the limited federal subsidies
should be prioritized to communities in the greatest need. The current federal water infrastructure
initiatives including the SRFs and USDA are required by statute to accomplish these public policy
objectives and we have not witnessed any new private funding proposals that retain these
objectives.

Again, there is currently no fimitation of commercial or private investment in water
infrastructure, our concern is limited to providing a new subsidy to the private or commercial sector
that that could remain in a public sector dedicated to accomplishing federally identified priorities.
Thank you your continued assistance and please contact NRWA Analyst, Mike Keegan
(keegan@ruralwater.org) with any questions.

The Natic { Rural Water A fation is the country’s largast public drinking water and sanitation supply organization with over
31,000 members. Safe drinking water and sanitation are generalfy recognized as the most essential public health, public welfare, and
civic necessities.
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Water strategies for
the next administration

Water policy offers opportunity for nonpartisan agreement

By Peter H. Gleick

ssues around fresh water arc not partic-

ularly high on the U.S. political agenda.

They should be. Water problems directly

threaten food production, fisheries, en-

ergy generation, foreign policy, public

health, and intemational security. Access
to safe, sufficient, and affordable water is vi-
tal to well-being and to the economy. Yet U.S.
water systems, once the envy of the world, are
falling into disrepair, and new threats loom.
Drinking water disasters in Flint, Michigan,
droughts and floods increasingly attribut-
able to anthropogenic climate change {f),
and growing viclence worldwide over water
offer a glimpse of what we face unless new
efforts are made to address fail-

the same watershed. A mix of federal and
state agencies and commissions manage in-
ternational agreements over the shared wa-
ters with Canada and Mexico.

Production of foad by US. farmers is at
isk because federal water, encrgy, and agri-
cultural policies often have conflicting and
contradictory priorities and objectives ().
National policies designed to boost biofu-
els production had mnanticipated impacts
on foed production and regional water de-
mands. For example, an average of 780 liters
of water are required to produce a liter of eth-
anol from irrigated corn, much of this from
overdrafted aquifers in the Great Plains (4),

The next LS. president should create a bi-
partisan water commission to evaluate and

collects and publishes water-use data only
every 5 years (7), and data are not collected
in a comprehensive or consistent manner.
Links between clean and adequate water and
healthy aquatic ecosystemns are strong, but
little information is available on sustainable
watersheds and freshwater management.

A natienal program te expanc collection,
management, and release of water supply
and use data is key to developing sustainable
policies and improving water scicnces, This
inchudes federal support for remote sensing
platforms, such as replacing the SMAP (Soil
Moisture Active Passive) satellite sensors and
fulty funding the National Oceanic and Atmo-
spheric Administration’s (NOAA’s) Joint Polar
Satellite System. Funding and expanding the
new National Water Center, coordinated by
NOAA, is a step in the right direction.

Critical water infrastructure is often ob-
solete and decaying. The United States pio-
neered and built water treatment and delivery
systems that provide nearly all Americans
‘with safe water and sanitation and eliminated
cholera, dysentery, and other water-refated
diseases prevalent in other parts of the world.
But hundreds of thousands—if not miltions—
of Americans still lack access to safe water.
Recent failures—such as in Flint, Michigan,
where bad technical, financial, and manage-
ment decisions led to high levels of lead in
the water—highlight underinvestment in sys-

tem maintenance and replace-

ing infrastructure, worsening cli-
mate eonditions, and ineffective
policies and regulations (2. Yet,
if there is any issue that offers
the opportunity for nonpartisan
agreernent, it is to create and im-
plement a 23st-century national
water policy. In that vein, I detail
national and international water challenges
and recommendations for the next US. presi-
dent, administration, and Congress.

Federal agencies, autherities, and poli-
cies are often inconsistent, overlapping, and
ingfficient. Addressing water challenges
requires consistent, effective, and cfficient
management and institutions. Yet ~30 dif-
ferent federal agencies or departments have
overlapping and conflicting responsibilities
for fresh water. For example, the Bureau of
Reclamation (BoR), Army Corps of Engi-
neers, and agencies like the Tennessee Valiey
Authority each build and manage dams. The
Environmental Protection Agency oversees
tap water quality, but the Food and Drug Ad-
ministration oversees bottled water quality.
‘The National Park Scrvice, BoR, Forest Ser-
vice, and others manage water resources on
lands under their jurisdiction, often within
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“.if there is any issue that offers the
opportunity for nonpartisan agreement, it
is to create and implement a 2lst-century

national water policy.”

recommend changes o national water poli~
cies. The commission would provide guid-
ange to reorganize and streamline the diverse
and uncoordinated federal water responsibil-
tties and laws, including better coordination
among energy, water, and food policies. We
have had no such guidance since the final
report of the last U.S. National Water Com-
mission in 1973, which first called for—and
helped drive acceptance of—environmental
water policics, improved water-quality regu-
Jation, and better economie tools for utilities
(5). Such commissions offer the opportunity
to generate nonpartisan recommendations
that can overcome political barriers te action.

Basic waler science and data collection
remain undone. Vital water data are not col-
Jected or analyzed, and fundamental hydro-
Jogic science remains incompiete (6). There is
massive groundwater overdraft in California
and the Great Plains-Ogallala aquifer hut lis-
tle accurate information about withdrawals
or recharge rates. The U.S. Geological Survey
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ment. Water in rivers, streams,
and lakes is inadequately pro-
tected from contamination by
wezK or unenforced regulations,
especially nonpoint sources of
poliution from agriealture and
urban development. Public and
private water agencies are not
adequately monitoring and enforcing cxist-
ing laws and regulations.

The next president and Congress must
work together to modernize water-quality
laws-—in particular the Clean Water Act and
the Safe Drinking Water Act (SDWA)—and
give federal agencies resources 1o oversee
and enforce these laws, Challenges include
improving our ability to understand and
mitigate uncontrolled sources of pollution in
streams, rivers, and lakes; adding regulations
to address long-ignored risks to groundwater;
and accelerating rules for new contaminants
in drinking water. Hundreds of unregulated
chemicals and microbes may pose health
risks (8) but no new contaminant has been
added under the SDWA for decades. Other
priorities shouid be the complete elimination
of lead fixtures in cities, the testing of water

in every school, and remediation of any con-

tamination probicms, and investment in new
water treatment and reuse technologies.
In regions where water availability is a
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growing problem, especially the western
United States, urban and farm water use can
be made far more efficient with technologies
such as precision itrigation, soil-moisture
monitoring, and modern appliances and by
using policy tools such as the Environmertal
Quality Incentives Program in the Ferm Bili,
trade laws, national efficiency standards, and
tax-code revisions that promote water-cffi-
ciency investiments for growers, industry, and
communities. State revolving-loan programs,
tax incentives, and direct support, especially
for economically disadvantaged commuini-
tes, can expand funds available for upgrad-
ing infrastructure. A 2013 report concluded
that these strategies could preduce hundreds
of thousands of new jobs in urban and ag-
ricultural conservation and efficicncy, storm-
water management, alternative water sup-
plies, and ccological restoration {9).

Links between water conflicts and national
security are clear and growing. There is a
long history of political fusecurity and insta-
hility in regions where access to fresh water
is & problem (see the figure). Recent experi-
ence in the Middle East shows that water
probiems contribute to food shortages, cre-
ate environmental refugees, weaken govern-
ments, and worsen c¢ivil conflict (70). In Syria,
severe drought contributed to economic and
political destabilization, and attaeks on water
svstems have led to a worsening humanitar-
ian disaster and new tensions between the
United States and Russia. There are ongoing
examples of violence related to water scar-
city and control in eastern Africa and eentral
and southern Asia, An updated list of such
confliets can be found at the Water Conflict
Chronology database (hitp://worldwater.org/
water-conflict/). In 2012, the National Intel-
ligence Council released an assessment of
national security threats to the United States
from global water challenges (7). Similar
assessments show how climate change may
contribute 1o state collapse and threaten
peace and security (J2). To understand and
reduce these risks, the intelligence commu-~
nity must monitor water-related threats to
U.S. security and interests. The Department
of State should expand diplomatic efforts
to prevent water-related conflicts world-
wide, and the United States should ratify the
United Nations Convention on the Law of the
Non-Navigational Uses of International Wa-
tereourses—the major international agree-
ment that provides guidelines for peacefully
managing shared watersheds (73).

Many people still lack basic safe water
and sanitation. More than 2 billion people—
nearly a third of the global population—lack
reliable, affordable access to basic water and
wastewater services. Water-elated diseases
are prevalent in many developing countries,
leading to nearly 250 miflion illnesses and
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millions of preventable deaths a year, mostly
among children (J4). Even in the United
States, many communities continue o snf-
fer from contaminated drinking water or
lack the financial resources to install modern
treatment and distribution systems.

As part of the international effort to reach
the new Sustainable Development Goal of
achieving 100% coverage of safc water and
sanitation by 2030, Congress should boost
the modest resources currently available for
domestic and international programs to meet
basie human needs for water and to monitor
water-related diseases. The next U.S. presi-
dent will be responsibie for developing and
issuing a Global Water Strategy in fall 2017,
as required by the 2014 Paul Simon Water
for the World Act (75). This law, passed with
bipartisan support in Congress, aims to redi-
rect and expand U.S. foreign aid to increase
access to safe water, sanitation, and hygiene
in high-priority countries; work to iinprove
watershed management in such countries;
and help reduce water-rclated conflicts.

Climate change impacts on water resources
and systems are worsening. The most recent
national scientific assessment of climate risks
for the United States identifies a wide range

and wetlands. Some floods and droughts,
aiready the nation’s most destructive natural
disasters, are now more extreme beeause of
human-caused climate change (17).

‘We need to integrate climate change into
water management and plauning to help
adapt to unavoidable and increasingly harsh
impaets of climate change. All federal agen-
cies that manage land and water must in~
tegrate scientific findings around climate
impacts and adaptation into long-term plans
and current operations. The next administra-
tion wilt have to implement the provisions
of the Paris Agreement that call for reducing
emissions of greenhouse gases and work to
prepare the country for the impacts of cli-
mate change that can no longer be avoided.

‘We have neglected the nation’s fresh wa-
ter far too long. The next administration
and Congress have the opportunity and re-
sponsibility to ensure that federal agencies,
money, and regulations work to protect our
waters, citizens, communities, and national
interests. %
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New Major US Water Policy
Recommendations: “Water Strategies for the
Next Administration”

Y ®posted by Peter Gleick on November 3, 2016
3

More »

My new Science Magazine article “Water Strategies for the Next Administration” has just been
released (embargo lifts 11am Pacific, November 3 the print version will appear in the
November 4" issue of Science). 1t identifies six major water-related challenges facing the United
States and offers explicit recommendations for strategies the next Administration and Congress
should pursue, domestically and internationally. The article begins:

“Issues around fresh water are not particularly high on the U.S. political agenda. They should
be. Water problems directly threaten food production, fisheries, energy generation, foreign
policy, public health, and international security. Access to safe, sufficient, and affordable water
is vital to well-being and to the economy. Yet U.S. water systems, once the envy of the world, are
Jfalling into disrepair and new threats loom on the horizon.”

The six key challenges addressed are:

Inconsistent, overlapping, and inefficient Federal responsibilitics for fresh water.
Incomplete basic water science and data.

Obsolete and decaying critical water infrastructure.

Growing links between water conflicts and threats to US national security.

The failure to provide safe, affordable water to all Americans.

The worsening threat of climate change for US water resources.

SN h LN

The paper also offers recommendations in cach of these areas and suggests that water policy
offers an opportunity for bipartisan agreement. National water issues have been sadly neglected
for far too long. The new Administration has many opportunities to build a 21 century national
water system with broad public support. During the 2016 campaign, both presidential candidates
have indicated their backing for clean water and concern over recent water-quality problems in
cities like Flint, Michigan,

Among the recommendations I make in the Science Policy Forum piece are a call for a bipartisan
water commission to make specific policy suggestions to Congress and the White House, an
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expansion of national efforts to collect, manage and sharc water data, modernization of federal
water-quality laws, the testing for lead and other contaminants in every school in the country and
remediation of any problems, new incentives for improved urban and agricultural water use
technologies, an expansion of diplomatic efforts to reduce water conflicts, a boost in resources
available for domestic and international programs to provide safe water and sanitation for all,
and the integration of climate science into water management and planning at federal agencies
and facilities.

The paper closes:

“We have neglected the nation’s fresh water far too long. The next Administration and Congress
have the opportunily and responsibility to ensure federal agencies, money, and regulations work
to protect our waters, citizens, communities, and national interests.”’

[Update: November 8, 2016: The full article can be accessed, for non-commercial use only,
here:

[The author, Dr. Peter Gleick, is co-founder and president emeritus of the Pacific Institute and
currently serves as chief scientist. He is a member of the U.S. National Academy of Sciences and
a MacArthur Fellow.]

Copies of the embargoed Science paper are distributed only by the AAAS Office of Public
Programs, to working journalists. Reporters should contact +1-202-326-

6440 or scipak@aaas.org. Others seeking copies of the paper may order them

from www.sciencemag.org.
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Oroville Dam crisis shows why we can’t take
water infrastructure for granted

By Peter Gleick, opinion contributor for The Hill - 02/16/17 03:50 PM EST

Getty Images

During the 20th century, the United States pioneered and built water-treatment and delivery
systems that provide nearly all Americans with safe water and sanitation, and eliminated cholera,
dysentery and other water-related diseases still prevalent in other parts of the world.

That is a set of achievements worth celebrating.

But recent disasters and crises around the country over the past few years have highlighted
gaping holes in how we prioritize, maintain and fund critical water — and indeed, transportation,
energy and communications — infrastructure.

Contamination, out-of-date pipes and treatment plants in places such as Flint, Michigan and
other aging eities; failing flood levees in New Orleans and other coastal communities; and
crumbling hydroelectric and water-supply dams in Western states — exemplified by the recent
crisis at the Oroville Dam in California — have exposed a bigger systemic problem.

Solving these problems is a strength of American ingenuity, engineering and management. If our
politicians set aside ideology, the country can move to protect the water system we have and
modernize it for the challenges facing coming generations.
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Inadequate funding for the nation's water infrastructure is well-documented. The average dam in
this country is 50 years old. The Association of State Dam Safety Officials estimates the cost of
needed repairs for just 2,000 of the country's most dangerous high-hazard dams is $21 billion.

A 2013 report from the American Society of Civil Engincers estimated overall unmet funding
necds of our water infrastructurc at $187 billion by 2020 (in 2010 real dollars). Simply fixing the
recent damage at the main spiliway at Oroville Dam alone could cost an astounding $100 million
to 200 million, according to the state's Department of Water Resources.

The good news is that there is rare bipartisan support for boosting investment in "infrastructure."”
Both major party presidential candidates supportcd such investment, and the Trump

administration and Congress have suggested this will be an early priority.

The bad news is that there are serious unresolved debates about how much money might be
available, how that money should be spent, and who should decide where it goes.

In addition, the vast backlog of urgent projects will never be eliminated with federal funds alone.
Many water projects are built and managed by state or local agencies. Thousands of public and
private water utilities funded by ratepaycrs, not taxpayers, are responsible for providing much of
the water and wastewater needs of homes, industry and businesses.

Where possible, money for adequate maintenance of our water system should come from the
users who benefit. Most of us pay too little for the water we already get, and we should be
willing to pay more, with the important caveat that economic support programs are in place to
protect the poorest populations.

But there are certain things that the federal government can and must do. Any federal
infrastructure program should carefully focus on these priorities.

At the top of the list is to protect and strengthen the critical federal laws that protect national
water quality and human health: the Safe Drinking Water Act and the Clean Water Act.
Weakening the laws or passing the responsibility for protecting water quality to the 50 separate
states would lead to a human health and ecological disaster.

Other priorities are the complete elimination of lead fixtures in cities, the testing of water in
every school, accelerated inspections and repair of dams owned and operated by federal
agencies, remediation of pollution in public waters, improvements in irrigation and urban water-
use efficiency, and investment in new water-treatment and reuse technologies.

Water infrastructure isn't just dams and levees, it's hundreds of millions of efficient washing
machines, toilets, showerheads and irrigation systems.

Federal money can be applied through tools such as the Environmental Quality Incentives
Program 1n the farm bill, trade laws, national appliance efficiency standards and tax-code
revisions that promote water-efficiency investments for farmers, industry, and communities.
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The Environmental Protection Ageney's state revolving-loan program has been a huge, albeit
underfunded, success story for local communities. These strategics could produce hundreds of
thousands of new jobs in urban and agricultural conservation and efficiency, construction, storm
water management and ecological restoration.

Finally, although the reality of climate change and changes in extreme weather events are not
popular topics for some politicians, they are already practical threats to water systems around the
world. Qur superb water infrastructure, especially water supply, flood-control and hydroelectric
facilities, were designed and built using assumptions about extreme events that are no longer
valid.

We already see fundamental changes in storm frequency and intensity, increases in the size and
duration of droughts and rainfall events, disappearing snow packs, growing agricultural water
demands with rising temperatures, and more.

We cannot afford the luxury of pretending climate change isn't real, and we cannot afford to
ignore the risks to our water infrastructure posed by these changes. Any investment in
infrastructure must take climate change into account through smart flexible design, integration of
better weather-forecasting and modeling tools, and adoption of new standards for facility
construction and operation.

American science and engineering has produced some of the best water infrastructure in the
world, but let's stop taking it for granted or it will erode away.

Peter Gleick is co-founder and chief scientist of the Pacific Institute. He is a hydroclimarologist
and member of the U.S. National Academy of Sciences. Gleick is also a MacArthur Fellow. His
writing has appeared in Science magazine.

The views of contributors are their own and not the views of The Hill.
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Testimony of American Rivers
Hearing: “Building a 21°' Century Infrastructure for America: The Role of Federal Agencies in
Water Infrastructure”
House Committee on Transportation and Infrastructure
Subcommittee on Water Resources and Environment
March 9, 2017

American Rivers appreciates the opportunity to submit testimony for the hearing, “Building a
21° Century Infrastructure for America: The Role of Federal Agencies in Water Infrastructure.”
The federal government plays a critical role in building, maintaining, and permitting water
infrastructure, including providing consistent environmental protection across all states. Water is
a precious resource and while infrastructure is necessary to convey, hold, and manage water, it is
important that the construction and operation of infrastructure does not inadvertently diminish
water quality and quantity. American Rivers commends the Subcommittee for supporting
improvements to water infrastructure and affirining the federal government’s role in protecting
the environment as we move the nation’s infrastructure into the 21% century. We respectfully ask
the Subcommittee to please accept our testimony to that end.

Amecrican Rivers protects wild rivers, restores damaged rivers, and conserves clean water for
people and nature. Since 1973, American Rivers has protected and restored more than 150,000
miles of rivers through advocacy efforts, on-the-ground projects, and an annual America’s Most
Endangered Rivers ® Campaign. Headquartered in Washington, DC, American Rivers has
offices across the country and more than 250,000 members, supporters, and volunteers.

As the nation’s leading river advocate, American Rivers seeks to ensure the quality and quantity
of our nation’s rivers and floodplains are protected as we rehabilitate our nation’s water
infrastructure. We would likc the Committee to consider the following policies which are
explained in further detail hercinafter.

« Maintain the federal role in implementing the Clean Water Act, the Rivers and Harbors
Act, and the National Environmental Policy Act to ensure robust protections for the
environment as well as to maintain the opportunity for public participation.

e Ensure the protections provided in the Clean Water Act for public health and the
environment are maintained in all integrated planning and permitting policies.
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Federal Regulation

In the 1960s and 1970s many of today’s federal environmental laws were established in response
to the crises caused by pollution and inadequate solutions to remedy them. The well-known
pollution disasters such as the Cuyahoga River catching fire and hazardous waste leaking into a
neighborhood in Love Canal causing children to become very sick were among the catalysts that
started Congress on its mission to prevent such disasters from recurring. These disasters -
accompanied by states’ fear of regulating business out of their state- the so called race to the
bottom, made it clear to lawmakers that it was time for the federal government to help. However,
by the time the federal government created its own statutes most states had their own pollution
control and conservation laws, and water rights and adjudication had traditionally been a matter
of state law. Thus, the federal government sought to complement the state’s role in
environmental regulation in a partnership rather than usurp state power.

Cooperative federalism, collaboration between federal and state governments, is a guiding
principal in U.S. environmental law. There is a place for both federal and state involvement in
shaping and enforcing environmental laws, and it is important to strike the proper balance, If the
federal government is too passive, some states will not move aggressively to control pollution, 1f
the federal government takes too much authority, states feel threatened and local expertise may
not be brought to bear.

Clean Water Act Section 404

The goal of the Clean Water Act is to “restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”' Section 404 of the Clean Water Act regulates the
discharge of dredged or fill material into waters of the United States, including wetlands.’
Section 404 requires that a permit be obtained before a water infrastructure project is started
unless the project falls into a given exemption.3 The purpose of Section 404 is to ensure that a
permit applicant has sufficiently looked at all practicable alternatives to damaging a waterway
and, if there are no practicable alternatives, steps are taken to minimize or mitigate any
unavoidable adverse impact.* The U.S. Army Corps of Engineers is responsible for evaluating
permits and developing guidance.’ The Corps® statement on their 404 permitting program is as
follows: “The Corps’ Regulatory Program is committed to protecting the Nation’s aquatic

! Clean Water Act Section 101(a), 33 U.S.C. § 1251(a) (2012).

? American Rivers fully supports the EPA and Corps Clean Water Rule which defines the term “waters of the
United States.” See 80 Fed. Reg. 124, 37054-37127(June 29, 2015).

* Clean Water Act Section 404(a) and (f) 33 U.S.C. § 1344 (a) and (f) (2012).

* See U.S. Environmental Protection Agency, “Wetland Regulatory Authority (2004), available at
http://www.epa.gov/sites/production/files/201 5-03/documents/404_reg_authority _fact_sheet.pdf.

3 Michigan and New Jersey are authorized to assume Corps jurisdiction over 404 permits. See U.S. Environmental
Protection Agency, “State or Tribal Assumption of the Section 404 Permit Program,” available at
https://www.epa.gov/cwa-404/state-or-tribal-assumption-section-404-permit-program.
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resources and navigation capacity, whilc allowing reasonable development through fair and
balanced decisions.”® Thus, not only is the Corps mandated to ensure passage for navigation they
are also charged with protecting aquatic resources in the process.

Wetlands provide extremely valuable eeosystem services. Wetlands provide clean water supply,
groundwater recharge, and open space for recreation. They slow, store and infiltrate floodwaters,
absorb pollutants, and provide habitat for wildlife. However, owners of property containing
wetlands often seek to fill them in so that they can build structures on them- for example a
riverfront home with a dock- something that provides a more tangible and immediate benefit to
the owner. Unfortunately, it was not until recently that the U.S. government valued the
ecosystem scrvices that wetlands provide, and over half of the nation’s wetlands have been lost
to fill. Once a wetland is filled, it can no longer perform natural functions and provide the
benefits described above.

The Corps’ involvement in dredge and fill regulation is necessary to ensure that our waterways
and wetlands will not be adversely cffected by any one project. Waterways do not stop at our
state borders- they flow frecly from state to state. The Corps involvement helps to ensure that
one state’s priority does not adversely affect another state’s use or enjoyment of the same
waterway downstream. All waters are connected and federal oversight is important to ensure that
what happens upstream does not degrade water quality or quantity downstream.

Wetlands are vital to the Clean Water Act’s goal of restoring the chemical, physical, and
biological integrity of our nation’s waters and it is up to the Environmental Protection Agency as
well as the Corps to ensure that they remain protected. Upstream waters can impact the chemical
integrity of downstream waters through the transport of nutrients, dissolved organic matter, ions,
as well as contaminants,” Physical connections include the act of transporting watcr, heat and
energy (temperature), sediment, wood and leaves, and other materials downstream through the
current.® Upstream waters can impact the biological integrity of downstream waters through the
movement of organisms such as fish, invertebrates, plants, and even genes.9 Wetlands are also
chemically, physically, and biologically connected to downstream waters. They are intrinsically
linked to rivers by providing a reserve of groundwater, a storage area for flood waters, a sink for
excess nutrients, and a habitat for aquatic organisms. ® These services help to maintain the water
quality and tlow of downstream waterways.

8 1.S. Army Corps of Engineers, “Regulatory Program and Permits,” available at
http://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/.
7U.S. Environmental Protection Agency, Office of Research and Development, Connectivity of Streams and
Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence, External Review. See
https://cfpub.epa.govincealvisk/recordisplay.cfm;jsessionid=5F1 1856080022243 1308BF S04 6EF41BD.cfpub?deid=
8296414(&’5CF[D=84143478&CFTOKENTZ(S’M0921.
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Small streams and wetlands are the source of our nation’s waters and their degradation can
adversely affect all downstream waters including rivers, lakes, and bays. As headwater
tributarics and wetlands are filled or paved over during land development, they lose their ability
to provide important ecological functions that benefit downstream waterbodies. The loss of
headwaters reduces the amount of rainwater and runoff that the stream network can handle
before flooding, and the magnitude of flooding in downstream tributaries increases. Increased
flooding leads to scoured channels that are prone to larger and more frequent floods and
impaired in their ability to recharge groundwater, trap sediment, or recycle nutrients.’’ As a
result, downstream receiving waters carry greater sediment loads, have poorer water quality, and
less diverse aquatic life; all of which can lead to algal blooms, fish kills, and sedimentation, '
This can compromise recreation, navigation, commercial and recreational fisheries, as well as
increase the cost of water filtration for the drinking supply and industrial use.

At the most basic level, the health of our rivers depends on the health of upstream waters. If a
waterway is polluted, filled in, or otherwise compromised the stream network will be adversely
affected. Not only will pollutants and fill material directly harm the waterbody they are
discharged into but the overall effects they cause will disturb the chemical, physical, and
biological processes that keep all our waterways healthy. It is important that we protect our rivers
as well as their tributaries and wetlands in order to optimize the health of all our waterways.

The 404 permitting process allows the Corps to provide essential oversight to water
infrastructure projects such as dams and levees as well as other infrastructure that may affcct
waterways and wetlands such as highways and airports built in close proximity to waterways and
wetlands. The Corps independently cvaluates the need and location for the infrastructure project
to ensure the lowest impact on the waterway and wetland. The permitting process also allows for
public participation. Public participation allows for those that may be affected by a water
infrastructure projcct to convey their concerns or support. The 404 permitting process requires
the Corps to provide public notice within 15 days of receiving an application. The public notice
starts a 15-30 public comment period where they public can submit their concerns. After the
comment period ends the Corps can then allow the applicant to respond to comments received
from the public or request that the applicant provide additional information to resolve public
concerns. There is even an option for a public hearing if necessary.'*

ML Meyer, L.A. Kaplan, J.D. Newbold, D.L. Strayer, C.J. Woltemade, I.B. Zedler, R. Beilfuss, Q. Capenter, R.
Semlitsch, M.C. Watzin, & P.H. Zedler, Where Rivers are Born: The Scientific Imperative for Defending Smail
Streams and Wetlands. American Rivers and Sierva Club 8 (February 2007), available at
1https://www.americanrivers.org/conservation-rcsource/sma]l—strcams-wetlands/ .

*1d,

E87)

*U.S. Army Corps of Engineers, “Permitting Process Information,” available at
http://www.Irl.usace.army.mil/Portals/64/docs/regulatory/Permitting/PermittingProcessInformation.pdf.
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The Corps is not the only federal agency involved in 404 permitting. The EPA issues guidelines
for dredging and filling that the Corps ensures are followed. The EPA also has “veto” authority
on 404 permits. Specifically, the EPA can deny specification of a given waterway as a site for
dredge or fill material. Also, the U.S. Fish and Wildlife Service and the National Marine
Fisheries Service may become involved if for example there is an endangered specics that may
be affected by the project.

Rivers and Harbors Act Section 408

Section 408 of the Rivers and Harbors Act authorizes the Corps to permit modifications and
alterations to existing Army Corps constructed public works projects‘15 The Corps requires the
permit applicant to meet their standards and to ensure there is no injury to the public interest or
any effect on the Corp’s projects” ability to meet its intended purpose. 1® The Corps will evaluate
the project’s impact on any alteration to flood conveyance, structural integrity, operation and
maintenance, NEPA requirements, and flood absorption or blocking capabilities.”” The Corps
oversight in allowing an outside party to use their infrastructure is necessary to ensure the
integrity of the Corps infrastructure as well as to cnsure the outside party does not adversely
impact the waterway or wetland where the project is located.

Recently there has been discussion about the Corps’ 408 process being duplicative of the Federal
Energy Regulatory Commission’s (FERC) Integrated Licensing Process (IL.P) in the permitting
and licensing of hydropower projects to be added to currently non-powered Corps infrastructure.
American Rivers agrees with the statement of then-Director of FERC’s Office of Energy Policy
Ann Miles, who testified before the House Energy and Commerce Committee that it might be
preferable for FERC to relinquish jurisdiction over hydropower projects to be added at Corps
facilities, but it is inappropriate to transfer such authority from the Corps to FERC.'

While some utilities would prefer the ILP to the 408 process, and indeed supported legislation in
the 114 Congress (H.R. 8) which could have had the effect of granting FERC added authority
over the issue, American Rivers agrees with FERC and the Corps that alterations to structures
owned by the United States and operated and maintained by the Corps for purposes authorized
by Congress should remain within the jurisdiction of the Corps of Engineers. Thercfore we
respectfully ask the Committee on Transportation and Infrastructure to oppose any efforts to

¥33U.8.C. § 408(a) (2012).
" 1d

YU.S. Army Corps of Engineers, “Section 408 Permitting Information,” available at
http://www.spl.usace.army.mil/Missions/Section-408-Permits/.

'8 Testimony of Ms. Ann F. Miles before the House Committee on Energy and Commerce’s Subcommittee on
Energy and Power, May 13, 2015, Hearing: “Discussion Drafts Addressing Hydropower Regulatory Modernization
and FERC Process Coordination under the Natural Gas Act” pg. 15, available at
http://docs.house.gov/meetings/IF/IF03/20150513/103443/HHRG-114-IF03-Wstate-MilesA-20150513.pdf.
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transfer from the Corps to FERC the responsibility for permitting power development at taxpayer
owned facilities.

The National Environmental Policy Act

The National Environmental Policy Act (NEPA) requires federal agencies to do an
cnvironmental impact statement (EIS) for all major federal actions significantly affecting the
quality of the human environment. 19 Although the statutory requirements of NEPA apply only to
federal agencies, in practice its affect is much broader as it applies to federal agency decisions
regarding regulations, leases, contracts, permits, purchases, and other proposed actions.”® It is
often applied to water infrastructure projects due to the need for a Corps 404 permit.

NEPA requires federal agencies such as EPA and the Corps to administer an objective, impartial
environmental analysis and altcrnatives review. This is crtical as water infrastructure project
proponents are necessarily biased parties in any NEPA process. The role of federal agencies in
NEPA ensures that alternatives are incorporated and that the project proponents are asked the
hard questions to ensure their justification for the project is sound. American Rivers finds this to
be the case in many instances where water infrastructure storage or diversion projects are going
through the NEPA process.

For example, the Nevada Irrigation District, a local water supply agency, is proposing to build a
new supply reservoir on the Bear River in California. The Corps 1s the lead agency for the
federal NEPA process in this instance due to the requirement of a Clean Water Act Section 404
permit. During the NEPA process, the Corps has a statutory obligation to look beyond the
Nevada Irrigation District’s justification and statement of necd for the reservoir and conduct its
own assessment of that need and justification. The Corps can and must also include within the
NEPA scope issucs that were not raised and would not be considered by the Nevada Irrigation
District. Federal agencies that are charged with environmental stewardship must be able to

review and supplement environmental impact statements.

The EIS that NEPA requires ensures disclosure of environmental impacts to the public that may
otherwise go unnoticed. A draft EIS is released for public and agency comment. American
Rivers has taken the opportunity in many instances to comment on draft EISs in order to bring to
light specific knowledge of a river system that we possess of which the federal agency or project
proponent may not be aware and if taken into account would benefit the public and the river. The
final EIS has to take into consideration those comments and explain or reject any outside expert
views. Not only is the public informed but they also are given opportunity to engage as NEPA

' National Environmental Policy Act Section 102(2)(C), 42 U.S.C. § 4332(C).

¥ Zyegmunt J.B. Plater, Robert H. Abrams, William Goldfarb, Robert L. Graham, Lisa Heinzerling, & David A.
Wirth, Environmental Law and Policy: Nature, Law, and Society 478 (Erwin Chemerinsky et al. eds., Aspen
Publishers 3rd ed. 2004).
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ensures public participation in federal agency planning. The NEPA process leads to better
outcomes for communities by saving money, time, historical sites, and endangered species as
well as providing transparcncy and accountability for federal agency actions as they affect our
environment.

Integrated Planning

The EPA calculates that our wastewater infrastructure needs $271 billion in investments ! Water
utilities across the country are oftentimes inadequately sized, rely on out of date technologics, or
have been deteriorated due to decades of deferred maintenance. Fiscal pressures on
municipalities are great and funding is limited. Many municipalities are growing and water
systems cannot keep up with the demand. Other municipalities are not as populated as they once
were which means fewer ratepayers and excess capacity in their water system. In addition to
population shifts, municipalities have to deal with climate change impacts and changing weather
patterns. Some communitics are experiencing drought and others are experiencing increased
flooding and storm surges. This exacerbates problems that they are already experiencing from
outdated infrastructure. It is vital for our communities to develop sustainable strategies that
maximize benefits per dollar investment. Municipal governments and wastewater agencies need
real help in updating pollution control plants. However, the federal protections provided for in
the Clean Water Act must be at the forefront of any solution and should not be ignored.

In 2012 the Environmental Protection Agency (EPA) released the Infegrated Municipal
Stormwater and Wastewater Planning Approach Framework (Framework). The Framework
outlines principles for communities structuring plans for addressing multiple Clean Water Act
obligations to sequence costs, which would help make compliance more affordable overall. The
Framework explicitly disallowed for permits and enforcement actions to be delayed based on the
new integrated plan. Clean Water Act protections for public health and the environment must be
preserved and followed in an integrated approach. This ensures water services benefit the
ratepayer, taxpayer, communities, and the environment.

Integrated planning and permitting offers a more holistic approach to the management of
stormwater and wastewatcr. It allows municipalities and water utilities to better be able to use
smarter and more sustainable approaches to protect clean water while still delivering reliable
services. Natural and nature-based solutions such as green stormwater infrastructure reduce
polluted runoff, recharge drinking water supplies, and increase community green space.
Investment in green stormwater infrastructure provides cross sector benefits.

' U.S. Environmental Protection Agency, Clean Watersheds Needs Survey 2012 Report to Congress, (2016)
available at https://www.epa.gov/sites/production/files/2015-12/documents/cwns_2012_report_to_congress-508-
opt.pdf,
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Integrated Planning and Permitting, when done correctly, allows municipalities to meet the
requirements of the Clean Water Act by sequencing investments in wastewater and stormwater
infrastructure by highest priority, without changing existing regulatory or permitting standards.
Affordability is a part of integrated planning and permitting, but it should not be used as an
excuse to defer real progress in meeting water quality standards. Municipal governments and
wastewater agencies need real investment led by local, state, and federal sources, coupled with
utilities’ adoption of well-known practices that reduce the costs of compliance for ratepayers.
This will secure our communities and rivers against further pollution.

H.R. 465 Weakens the Clcan Water Act

H.R. 463, the “Water Quality Improvement Act of 2017,” is not the answer. Rather than
providing munieipalities with the resources they need to come into compliance with the Clean
Water Act, this bill allows water utilities to regress in their progress towards meeting water
quality standards. H.R. 465 allows utilities to claim that the cost of cleaning up pollution is too
great, and therefore those utilities need not take the steps necessary to comply with the Clean
Water Act standards for healthy rivers. The bill prioritizes the current finances of water agencies
over the economic costs that pollution imposes upon our communities. It ignores the value of
health, environmental, and economic benefits of clean water, and fails to provide solutions that
make achicving those benefits more affordable to ratepayers. The bill aims to reverse more than
45 years of Clcan Water Act precedent, and creates disincentives for timely action to restore our
rivers and neighborhoods. It also makes it more likcly that wealthy neighborhoods will have
clean water, while poor neighborhoods are left behind. American Rivers opposes weakening
Clean Water Act requirements.

H.R. 465 incorporates a wastewater utility’s “integrated plan” for long-term compliance into the
utility’s permit and , upon permit renewal, allows for the plan’s requirements to be “modified or
removed” based on a skewed analysis of affordability, and in order to “help the municipality”
comply — i.e., lower the bar for compliance. This potentially allows for permit requirements to be
weakened, which is in conflict with anti-backsliding provisions of the Clean Water Act. The bill
also appears to create an end run around compliance with existing water quality standards- which
protect fishable, swimmable waters — by evading the provisions in existing law that guard against
relaxation of these standards. The bill also identifies “reasonable progeess. .. towards meeting
permit requirements” as a guiding principle for compliance schedules, in tension with more
protective existing law that requires schedules that “will lead to compliance... as soon as
possible.”

We support a holistie approach to achieving clean and reliable water for our communities by
using cost-cffective and innovative investments in water infrastructure. The approach taken must
maintain protections for clean water and public health provided for in the Clean Water Act.
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There is a benefit to moving towards more integrated infrastructure though better planning,
evaluation, and sequencing of investments, but especially if smarter infrastructure is driving this
process — specifically green stormwater infrastructure and water efficiency.

Conclusion

The issue of how to address outdated and failing water infrastructure and the future of
infrastructure investments to protect clean water and public health is of critical importance to our
nation. American Rivers appreciates the Committee on Transportation and Infrastructure’s
Subcommittee on Water Resources and the Environment for taking the time to have a hearing on
this important topic. As the nation’s leading advocate for protecting and restoring rivers and their
floodplains, we respectfully request that the Subcommittee take our recommendations into
consideration when formulating policy on water infrastructure.

If any questions arise please email or call Meghan Boian: mboian@americanrivers.org or 202-
243-7037.
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Chairman Garret Graves

Subcommittee on Water Resources and the Environment
Committee on Transportation and Infrastructure

U.S. House of Representatives

2251 Rayburn House Office Building

Washington, DC 20515

Re: Testimony for the March 9, 2017 Subcommittee Hearing on Building a 21°°
Century Infrastructure for America: The Role of Federol Agencies in Water
Infrastructure

Dear Chairman Graves:

Thank you very much for allowing Bay Planning Coalition to submit written testimony
to the Subcommittee on this important matter.

Founded in 1983, Bay Planning Coalition is a non-profit, 501{c){(4) membership-based
organization that represents the interests of and convenes pubtic and private entities
involved in commerce, industry, infrastructure, recreation and the natural
environment connected to the San Francisco Bay and its watershed. It has more than
150 members from across a range of relevant sectors, including business and
industry, government, professional service firms, and various associations.

San Francisco Bay is the largest estuary on the west coast of North and South America,
and one of the world’s great natural harbors. it is home to seventeen federal navigation
channels that serve five ports, seven marine oil terminals and refineries, and over 100
marinas and small recreational boating facilities. The continued operation of these ports
and navigation channels is vital to the nation’s movement of goods. A large number of
critical imports and exports go through them, including agricuitural products from
California’s expansive Central Valley, and a large number of consumer products - many
of which are ultimately transported by rail throughout the United States. This activity is
animportant part of the state’s economy, which currently ranks sixth globally.

The Bay is also a vibrant natural resource that serves as a nursery to the Pacific Ocean’s
fisheries and is home to native fish, migrating saimon, and hundreds of thousands of
birds on the Pacific flyway. The health of the estuary is so important to Bay Area
residents that, in 2016, voters in the nine counties that touch the Bay approved an
annual parcel tax to protect and restore the Bay by a 70%-30% tally.

AREMARKABLY SUCCESSFUL COLLABORATION

Perhaps the best example of how local, state, and federal agencies can collaborate with
a broad diversity of stakeholders for a common purpose started in the 1980s when the
Bay’s industrial, dredging, environmental, fishing and regulatory communities overcame
an impasse known as “mudlock.”

During this time, the fishing industry and environmental groups became increasingly
concerned that dredged sediment dumped at authorized sites in the Bay was causing a
decline of native fish due to increased turbidity and possible contamination.

1970 Broadway, Suite 940 Oakiand, CAS4612 Tel. (510} 768-8310 Fax {510)291-4114
www.bayplanningcoalition.org
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Concurrently, regulatory and resource agencies were not issuing dredging permits in a timely or
coordinated manner due to conflicting policies and regulations. Indeed, it was not uncommon that one
agency's permit would expire prior to other agencies issuing their related permits. in 1989, the Bay
dredging conflict became so heated that the fishing and environmental communities used their boats to
create a blockade around the main disposal site in the Bay, and dredging of the ports, marinas and
federal channels came to a standstil.

In response, the U.S. Army Corps of Engineers (the Corps), the U.S. Environmental Protection Agency
(EPA), the San Francisco Bay Conservation and Development Commission {BCDC), and the San Francisco
Bay Regional Water Quality Control Board {(Water Board) worked with stakeholders to create the Long
Term Management Strategy for the Placement of Dredged Sediment in the San Francisco Bay Region
{LTMS) Management Plan. it was adopted in 2001 and stands out as a remarkably successful
collaborative effort.

In the Management Plan, which was created with a large amount of input from a wide variety of non-
governmental institutions, including Bay Planning Coalition, the LTMS partner agencies (USACE, USEPA,
BCDC and the Water Board) concluded that dredged sediment is a valuable natural resource, rather than
a waste product, and that beneficially re-using dredged sediments could restore habitat, maintain
levees, improve fisheries, and improve the estuary’s water and sediment quafity.

Also with extensive stakeholder input, the LTMS partner agencies drafted and adopted the following
four goals:
e Maintainchannels necessary for navigation in an economically and environmentaily sound
manner and eliminate unnecessary dredging activitiesin the Bayand Estuary;
s Conduct dredged material disposal in the most environmentally sound manner;
e Maximize the use of dredged materialasa resource; and,
s Maintainthe cooperative permitting framework for dredging and disposal applications.

Bay Planning Coalition is a strong supporter of the LTMS and beneficially using dredged sediment in the
most efficient and environmentally sound manner. Since its inception, the LTMS has successfully
reduced in-Bay disposal by 45% (to 1.25 miltion cubic yards per year). The LTMS is also responsible for
beneficially using over 23 million cubic yards of dredged sediment to restore habitat at a wide variety of
wetlands restoration projects. It is now actively seeking to support additional beneficial reuse sites
throughout the region.

Just as important, the LTMS created the Dredged Material Management Office (DMMO}, which has
streamlined the dredging permit process and takes a programmatic approach to endangered species
issues and sediment quality review necessary for the disposal approval process under the Clean Water
Act. The DMMO coordinates permits, has reduced project approval periods, has increased certainty for
the dredging community, and provided better assurances for the resource agencies and environmentat
groups. Throughout the history of the LTMS, navigation safety has been maintained and improved. The
LTMS demonstrates the success that arises from integrating economic and environmental goals.

TWO MAIOR CHALLENGES
White the LTMS program has been relatively successful, it faces two major challenges due to the Corps’
internal processes. Even while sediment is the building block of wetlands, which protect and buffer the
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shoreline from storm surges and flooding, the Bay receives far less sediment now than-it has in the past,
which poses far-reaching challenges and requires a coordinated and proactive response to ensure
wetlands can continue to accrete sediments at a sustainable rate.

First, the Corps’ Civil Works Program has not met its commitments and has been less willing to partner
in recent years to provide dredged material to wetlands restoration projects in need of sediments. Until
approximately 2011, the Corps worked with LTMS to develop and support projects that provided
multiple benefits, including navigation, flood protection, and ecosystem restoration, which are its three
authorized missions. The Hamilton and Sonoma Baylands restoration projects, sponsored by the Corps
and the California State Coastal Conservancy, were coupled mainly with the “new work” construction
dredging performed during the Port of Oakland’s deepening projects so that dredged sediment from
these projects could be beneficially reused to provide flood protection to adjacent properties while
creating much-needed wetland habitat to support federally endangered species. Both wetlands
restoration projects were completed successfuily and met their respective muiti-benefit goals.

However, since then, there have been no additional “new work” dredging projects, and the Corps has
consistently used its “Federal Standard” to perform annual maintenance dredging, which has resulted in
milfions of cubic yards of sediment being disposed of as a waste product. This unacceptabie approach is
viewed by the Corps as reasonable because it costs slightly less to dispose of sediment by dumping it
into or outside of the Bay rather than beneficially reusing it for projects that significantly improve
habitat, reduce storm surge impacts, and absorb floodwaters. Currently, the U.S. Fish and wildiife
Services' Cullinan Ranch Restoration Project, a federal wetlands restoration project located just four
miles from a deep draft navigation channel maintained by the Corps (Pinole Shoal Channel}, has only
received a small fraction of the sediments dredged by the Corps since it was permitted to receive
dredged material five years ago. in the meantime, the Corps continues to waste sediment by disposing
most of it sixty miles out to sea. This is a tremendous waste of public funds and resources simply
because the Corps narrowly limits its program via the Federal Standard, and has been reluctant to
promote or engage with the LTMS over the concept of strategic in-Bay placement for the purpose of
offshore “feeding” of Bay fringe wetlands as a potentially more efficient and environmentally sound
beneficial reuse option.

Second, the Corps’ contracting process has hecome so lengthy and cumbersome that projects regularly
cannot be started or completed on time despite the best efforts of the Corps’ partners and customers.
The Corps’ navigation dredging projects are rarely completed within the LTMS-established
“environmental work windows,” which are meant to help avoid impacts to listed species. At the same
time, private dredging projects routinely accomplish their work within their designated work windows.
The Corps’ contracting process can aiso result in higher dredging costs and less beneficial reuse of
available sediment because the Corps’ Washington, D.C. headquarters refuses to include beneficial
reuse in contracts as the priority placement option {with few exceptions).

While the LTMS partner agencies and the resource agencies have expended significant energy to work
with the Corps to resolve this issue, it is oddly the Corps’ fack of contracting clarity that has hindered its
ability to beneficially reuse dredged sediment. NOAA’s National Fisheries Service (NMFS), in
collaboration with the LTMS, has recently promulgated an option for dredging projects to proceed or
continue outside the LTMS work windows if the dredged sediment is beneficially reused at ecosystem
restoration projects. As a result of this new requirement, the Corps was able to place nearly a million
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cubic yards at wetland restoration sites in 2015 - something its leaders said they could not do on their
own,

LOOKING AHEAD

At the moment there is ongoing litigation between BCDC and the Corps regarding some of these issues.
The next step as we understand it is for a settlement hearing on March 27 in San Francisco. Bay Planning
Coalition and the business community in general encourage resolution of the litigation as soon as
possible to remove the uncertainty that it has contributed to what is already a fraught situation.

Lastly, while NMFS has made an effort to aid dredging projects, including by addressing the work
window challenge, the agency continues to encounter issues associated with insufficient staffing. One of
the resulting problems is that, without enough NMFS staff, the requirements for dredging operations to
meet timely environmental reviews and to satisfy key Marine Oil Terminal Engineering & Maintenance
Standards (MOTEMS] is significantly impacted.

Bay Planning Coalition and the LTMS agencieswill continue to work withthe Corps’ Civil Works Program
atall levels to help it meet its commitments to the region and accomplish multi-benefit projects in the
most efficient and environmentally sustainable manner. | appreciate this opportunity to provide these
comments to the Subcommittee and would be happy to answer any questions that you may have.

Sincerely,

P

J— A7

John A. Coleman
Chief Executive Officer
Bay Planning Coalition
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Abstract Storage and controlled distribution of water have been key elements of a human strategy to
overcome the space and time variability of water, which have been marked by catastrophic drougbts and
floods throughout the course of civitization. In the United States, the peak of dam building occurred in the
rnid-20th century with knowledge limited to the scientific understanding and hydrologic records of the
time. Ecological impacts were considered differently than current legistative and regulatory controls would
potentially dictate. Additionatly, future costs such as maintenance or removal beyond the economic design
fife were not fully considered. The converging risks associated with aging water storage infrastructure and
uncertainty in cfimate in addition to the continuing need for water storage, flood protection, and
hydropower result in a pressing need to address the state of dam infrastructure across the nation. Decisions
regarding the future of dams in the United States may, in turn, influence regional water futures through
groundwater outcomes, economic productivity, migration, and urban growth. We advocate for a
comprehensive national water assessment and a formal analysis of the role dams play in our water future.
We emphasize the urgent need for environmentally and economically sound strategies to integrate surface
and groundwater storage infrastructure in local, regional, and national water planning considerations. A
research agenda is proposed to assess dam failure impacts and the design, operation, and need for dams
considering both palec and future climate, utilization of groundwater resources, and the changing societal
values toward the environment.

Plain Language Summary water storage and controf have been key elements of a human strate-
gy to overcome differences between water availability and water needs. The future promises changes to
when and where water will be available and many regions in the USA will likely see an increase in the imbal-
ance between existing water storage and evalving demands for water. This indicates the need for more
starage or new dams to meet human and ecological needs. The current trend for removal of old, hazardous
ar unpopular dams now and into the fisture may impact regional groundwater autcomes, food and energy
praduction, migration, and urban growth. We advocate for a formal analysis of the role dams play in the
future of the USA’s water landscape. We also stress the need for national water planning considerations to
develop environmentally and economically sound strategies to integrate the management of surface and
groundwater storage infrastructure in the USA.

1. Introduction

Dams have been an integral component of ecanomic and societal development across the United States.
However, the construction and operation of dams have been controversial—several major dams have been
seen as public infrastructure failures in terms of social equality, taxpayer investment, and environmental
impacts [World Commission on Dams, 2000; George et al,, 2016}, Evolving environmental phitosophies [Sewell,
1987}, perceived fiscal waste {Office of Inspector General, 2013; Gelman, 2014; Snyder, 2016}, and the mis-
match between planned and actual dam use [Economist Group, 2010} are cited as reasons for diminished
public willingness to relicense or authorize and construct new dams. However, a changing climate
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combined with projected increases in population and shifting water demands promises increased water
risks and raises a debate as to whether we need dams more than ever, where and why, and how dams may
need to be designed and operated differently to meet social and environmental goals for rivers.

It is likely that the economic and societal landscape of the United States would be unrecognizable without
the ~B85,000 dams that together store almost one year's mean annual naturat runoff, the equivalent of
around 5000 m? of storage per person {Graf, 1999}, These dams also produce hydropower and enable the
production of high vaiue irrigated produce {Bureau of Reclamation, 2016}, Around 20% of dams listed in the
national inventory of dams are primarily used for flood control [U.5, Army Corps of Engineers, 2015}, reducing
the risks of loss of life and property to millions with potential flood exposure. Estimates indicate that over
$5 billion of flood damage has been circumvented to date by flood control dams and levees in both the
Central Valley, California, and the Tennessee Valley, respectively [Stene, 2015; Tennessee Valley Authority,
2016}, while investments in U.S. Army Corps of Engineers (USACE} flood control structures have an estimat-
ed sixfold return in terms of flood loss prevention [Comiskey, 2010].

Legistation such as the National Environmental Policy Act {1970) requires alt federally funded projects to
address negative environmental impacts as part of the design. Subsequently, revised dam operatian strate-
gies have enabled the alfeviation of some environmental impacts {e.g. sediment flushes [Hsieh, 1999; Yin
et al., 2014}, optimizing release pattemns [McKinney et al, 2001; Richter and Thomas, 2007; Kolesar and Serio,
20113). In some cases, the environmental impacts of dams are not clear cut {Hard et af, 1996; Soumis et af,
20047 and some dams have been considered as a tool to improve environmental streamflows {McCartney,
2005]. The sedimentation of existing reservoirs continues to be problematic with impacts on water quality
and riverine systems around dams {Webb et al, 2013; George et al,, 2016}. in time, unaddressed sedimenta-
tion will render many dams obsolete by reducing storage and flood control capacity [Morris and Fan, 1998]
unless potentially costly maintenance practices are implemented. in deliberating the future need for dams,
one needs to also consider the environmenta!l and social impacts resuiting from alternatives to dam services
such as hydropower (e.g., coal mining and coal generatars, nuclear power and nuclear waste, o and gas) or
water supply (groundwater sustainability and quality, desalination, water recycling} in planning for the
future of water, electricity, and food infrastructure. it is currently unclear how such a comparative benefit-
impact-cost analysis would result in general particularly when considering the newly released Principles
Requirements and Guidelines [Council on Environmental Quality, 2014]. These guidelines aim to “allow com-
munities more flexibifity to pursue local priorities; take a more comprehensive approach to water projects
that maximizes economic, environmental, and recreational benefits; promote more transparent and
informed decision-making across the Federat government. . ."

Int contrast to widely explored environmental and economic aspects of dams, hydroclimatic variability, cli
mate change, and associated impacts on dam operation and risk have not been adequately evaluated for
most dams, particularly non-Federally-owned dams that make up 97% of United States’ dams. This is
despite projected increases in the imbalance between water demand and supnly in many regions of the
United States {e.g, Zarriello, 2002; Vicuna et al, 2007; Goralczyk, 2015). An improved understanding of
tydrodimatic variability and extremes using long, continupus instrumental records, paleociimate records
fe.g., Cook and Jacoby, 1977; McCord, 1990; Therrelf and Bialecki, 2015}, projected changes in hydroclimate
conditions, land use, and subsequent water quality is needed to improve water management, Understand-
ing the potential rofe of dams in exacerbating or mitigating hydroclimatic variability and change is critical
[Annandale, 2013] yet has also not been thoroughly explored,

Many dams in the United States are nearing or have exceeded their design economic and physical fife spans
and the question now is what to do about the increasing costs and risks associated with aging dams? How
wilt we maintain, restore, redirect, replace, or eliminate the need for the vital services that dams provide? in
addition, what will our plan be for the role of dams in the United States in meeting the muftiple needs (e.g.,
water supply, irrigation, hydroelectricity, flood controf) of a growing population {Colby and Ortman, 2015]
and the associated evolving demands for land, food, water, and energy? Given our understanding of dam
impacts en the environment in addition to some environmentat groups advocating for a return to unaltered
streamflows, is it appropriate to remove all the dams? In contrast, should more investments in dam restora-
tion and upgrades be made considering the economic benefits of existing dams, water supply, and flood
controt into the future, and the cost of dam removal? The peak of dam construction in the United States
occurred when economic design life assessments focused on short-term benefits and costs, while
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discounting or ignoring aftogether the long-term fiscal aspects of dam maintenance and decommissioning
{George et af, 2016). Consequently, many dams are today perceived to be poor investments. This raises
questions as to whether existing and future tax-payer-funded investments in dams should be avoided or if
alternative decision mechanisms, funding structures, or ownership frameworks, including public-private
partnerships, can be found and implemented?

This commentary discusses several critical questions addressing how dams have shaped our society and

economic development and the need for a research agenda to identify safety concerns and examine the
future role of dams in the United States. In this context, we consider the following issues:

. potential dam failure risks and cascading impacts on critical infrastructure {e.g,, other dams, energy,

transportation, water treatment), and how extreme rainfalt and regional flooding could act as a failure

trigger. Quantifying these risks would provide a basis for prioritizing dam inspections, warning systems,

restoration, recovery, and removal plans;

the large disparity between state and Federal dam regutations and resultant differences in safety, main-

tenance, and ensuing decisions and discourse regarding water management;

where dam removal, renewal, or new dam construction may be needed;

how a national water infrastructure investment, planning, cost recovery, and governance program can

be informed using pateociimate and future climate scenarios;

. How local, regional, and national planning and guidelines for water resources could incorporate ecologi-
cal, water allocation, risk management, cost allocation, and economic development goals of society,

™~

o

w

The physical danger associated with inadequately monitored aging dams coupled with indications of future
changes in the frequency and severity of droughts and floeds in the United States means that there is a cer-
tain urgency with which such questions need to be addressed, Water assessment and planning processes
are needed for addressing water requirements, accounting for regional and watershed differences in water
supply and demand, and the role of dams in such a landscape {Annandale, 20131, These decisions will shape
the degree of economic viability and ecosystem equity that may be achieved into the future.

2. Dams: Development, Aging Dams, and An Uncertain Future

2.1. Dams and Economic Development

Dams were constructed as early as 3000 BC to regulate the spatial and temporal variability of water and
marked the major episodes of human civilizations in Asia and Europe. Globally, greater seasona! and inter-
annual variability is significantly correlated with lower per capita GDP {Brown and Lall, 2006} and higher
water storage capacity emerges as a pathway ta resilience and ecopomic growth.,

in the United States dams provided a gateway and supporting mechanism to industrialization, urbanization,
and agricultural expansion. During the industrial revolution, the construction of small dams {< 15 m in
height} in the Northeast pravided on-site hydropower, water storage, and ensured reliable navigation. There
are now over 6500 small dams (< 15 m highj in the East, accounting for around 90% of all dams in the
region {LL.5, Army Corps of Engineers, 2015}, In the Midwest, South, and Southeast, the widespread construc-
tion of levee systems by the USACE's implementation of the 1936 Floed Contral Act encouraged urban and
agricuftural development on the fertile floodplains along the Mississippi River and in the Floridian wetlands.

The passage of the Reclamation Act by Congress in 1902 led to the creation of the Bureau of Reclamation and
the construction of major dams for irrigation and hydroelectric production in the West, such as the Hoover
Dam and Glen Canyon Dam, each over 200 m tall, This Act was perhaps the most transformative legislation in
the history of the western United States enabling urban, energy, and irrigated agricultural development.
Although only 17% of United States farmiand is irrigated, irrigated produce accounts for approximately haif of
total agricultural revenue {U.S, Department of Agriculture, 20151, Subsequently, over the fast half of the 20th
century demands for irrigation water sourced from reservoirs tripled [Biemans et al, 20111 In regions where
surface water resources are not available, groundwater is typically used to supply the deficit [Ho et af, 2016b}.

2.2. Monitoring Aging Dams and Addressing Risks Across the United States
Across the United States, many dams are nearing or have already exceeded the nominal 50 year econamic
design Hife planned for government permitted dams {Figure 1). While the physicat life span of dams is
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Figure 1. Age of dams In the United States (that meet the criteria of 1, Possibe or fikely loss of human iife in the event of dam failure; 2.
Dam height = 7.6 m and reservoir storage 3 183 X 10° m* or 3. Dam height > 18 m and reservair storage > 61.7 % 10° m?} with primary
ses of flood control, water supply, imigation, hydroetectric, or tailings dams {ULS. Army Corps of Engineers, 2015} and (inset) Number of
-tisk dams per state (where failure or misoperation would result in the probable ioss of human life [Federal Emergency Management

hi
Agescy, 20041, Data from Stanford University [2016).

typically greater than 50 years, the physical diminishment of constructed dams and their components
results in increased budgets needed for maintenance and repair. The subsequent state of dams in the Unit-
ed States is dire: the American Society of Civil Engineers {2013] recently awarded dam infrastructure in the
United States a grade of “D," indicating poor maintenance of dams. State-directed and managed dam safety
programs are responsible for inspections of around 97% of dams in the United States and are often inade-
quately funded. Each state’s dam safety inspector is, on average, responsible for over 200 dams {American
Society of Civil Engineers, 2013. As a result the probability of at-risk dams going undetected Is increasing.
Furthermore, inspection requirements and emergency dam failure plan requirements differ from state to
state. For example, in Alabama regulations for dam safety in design, construction, and ongaing inspections
do not exist {a house bill for dam safety was introduced in 2014 but is yet to progress further}. in Texas, a
2005 ruling by the Texas Attorney General resulted in limitations to accessing dam hazard information cit-
ing homeland security concerns {Buchele, 2013} and the ability of citizens to remain informed of proximal
dam risks. in some other states, the qualifications for dam safety inspectors are not specified [Association of
State Dam Safety Officials, 2000] and many of these dams are only physically inspected on a 10 year
schedule.

The inability to adequately fund safety inspections and address dam vuinerabilities result in real societal
risks in terms of public safety and potential economic losses. During the April 2016 floods, Houston resi-
dents were evacuated over flooded roadways out of the potential flood zone of two dams, both of which
have exceeded their economic design life spans by areund 20 years {Borrefio, 2016]. Alabama, the state with
no dam safety faws, is not immune to dam failures either: six families were evacuated after heavy rains in
1990 caused the face of a dam to slump [Association of State Dam Safety Officials, 2016]. In 2015, a single
storm event in South Carolina triggered the failure of over 30 dams. Such an event may be a precursor of
future flood destruction under both a changing climate and aging dam infrastructure.

Federal and some state agencies are beginning to consider a climate-informed risk model for dam safety by
considering the occurrence of different types of extrere rainfall events {e.g., high intensity storms versus
prolonged fow intensity storms) {Raff et al, 2009}, similar to recent guidance for flood risk management
{Meadow et al, 2016]. Modeling the potential for dam failures or a series of cascading dam failures at a
watershed or regional scale is needed across the nation to better inform risks to critical infrastructure that is
operationally or physically linked to a dam break {e.g., power plants, highways, water treatment facilities)
[Radrigues et al, 2002; Perkins et al, 2011}, The catastrophe assaciated with such a scenario and potentially
fong-term recovery period warrant these investigations to enable adequate planning, preparation, and citi-
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Encouragingly, some recent efforts toward funding nonfederal dam safety works have been made through
direction in the Water Resources Development Act of 2016 that would aliow nonfederal dam owners to
apply for grants to address high hazard dam issues. in addition, the USACE proposed the introduction of a
nation-wide permit in june 2016 to streamline the removal of superfluous low-head dams in order to
restore riverine systems and enhance public safety [Department of the Army-Corps of Engineers, 2016},

A method of prioritizing at-risk dams and determining appropriate funding structures is needed to ensure
that dam safety improvements or dam failure emergency response plans are addressed and implemented.
Metrics for the level of hazard associated with a dam exist and have been embraced by organizations and
agencies at both federal and state levels (e.g, Federal Emergency Management Agency (FEMA), Bureau of
Reclamation, U.5. Army Corps of Engineers, and Association of State Dam Safety Officials). These metrics use
risk-based frameworks including consideration for probabile toss of buman life, environmental damage, and
societal and economic disruption, but differ in the cansideration of dam integrity, age, and potential failure
causes and mechanisms, Although federal agencies conduct quantitative risk-based analyses to determine
hazard potential ratings, ratings for non-Federally owned or operated dams may be qualitative and judg
ment based. The lack of rigor is reflected in the more frequent occurrence of dam failures amongst privately
owned dams [Costa, 1985]. Approximately 15% of the 85,225 dams listed in the National Performance of
Dams Program are identified as a high hazard (see Figure 1b). This suggests that either the risk metric is per-
ceived as too general for prioritizing funding allocations or there is a serious issue with the increasing
potential for dam failures across the country.

2.3. Dam Adequacy in the United States Considering Instrumental, Paleo, and Projected Climate

The peak period of dam design and construction in the United States occurred when there was a limited
history and understanding of instrumental hydrologic and climatic data. For example, the Colorado River
Compact of 1922, which stipulates water transfers from the upper to lower Colorado today largely regulated
through water refeases from Glen Canyon Dam, was predominantly based on less than 20 years of instru-
mental streamflow data. The fimited hydrologic record was collected during the wettest decade in the 20th
century and excluded data from an anomalously dry period prior to 1905 [Hundley, 1986; Advisory Commit-
tee on Water Information Open Water Data Initiative, 2014},

A major national question exists as to whether existing dams are able to meet their design objectives over a
full range of probable hydrojogic variability given that pateocfimate records show the occurrence of cata-
strophic droughts and floods larger than any event considered in the design scope of existing dams {Cook
et al., 2014; Greenbaum et ai, 2014; Kwon and Lall, 2016}, Furthermore, no dam design guidelines, including
those that use stochastic modeis, consider the quasi-periodic, interannual to multidecadal variations in
streamflow, which have been identified in paleoclimate records in the United States [e.g., Cook and Jacoby,
1983; Gray et al., 2003; Woodhouse et af,, 2006a]. A recent evolution of stochastic models that consider such
features is starting to inform operational aspects [Kwon et of, 2006; Kwon et al, 2007; Nowak et al, 2011;
Erkyitn et af,, 2016},

Despite the use of farge dams, induding Glen Canyon Dam, which allow for management and equitable dis
tribution of water between upper and lawer Colorado basin states {in addition to hydropower, Aood con
trol, and recreational services), there have heen ongoing calls to remove Glen Canyon Dam [Joint Hearing
on the Sierra Ciub’s Proposal to Drain Lake Powell or Reduce its Water Storage Capability, 1998; Lustgarten,
2016]. Ongoing efforts, stimulated by persistent drought, have allowed research and study of approaches to
managing Colorado River water supplies and demands informed by observed, pateoclimate, and climate-
informed projections of water supplies and demands [e.g., Bureau of Reclamation, 20121. To illustrate our
point, we evaluate the performance of the Colorado River Compact’s distribution of water between the
upper and lower basins to complement existing Bureau of Reclamation [2012] studies, We consider the pres-
ence and the absence of Glen Canyon Dam and Lake Powelt using a paleaclimate perspective,

The 1490-1997 tree-ring-based reconstruction of the Colorado River streamflows at Lee’s Ferry is used.
Lee’s Ferry streamflow delineates streamflow between the upper and fower basins and was developed by
Woodhouse et al. {2006a}. From this data, we developed 100 stochastic simufations using wavelet auto
regressive models [Kwon et al,, 2007} that are designed to preserve the multitime-scale variability of stream-
flow. The Colorado River Compact stipulates a minimum delivery of 75 million acre feet of water over a 10
year period from the upper to lower basin, An average of 7.5 million acre feet per year was used to develop
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Colorado River Compact Failure
Natural streamflow (no Glen Canyon Dam) WITH Glen Canyon Dam and Lake Powell

relative variance {severity of failure}
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Figure 2. A wavelet analysis of failure to comply with the Colorado River Compact of delivering at least 75 miflion acre-feet of water over a
10 year period. The figures coptrast variance of failure versus frequency under free-flowing conditions {left and consider the operation of
Glen Canyon Dam to provide water as needed. The wavelet analysis was performed on simulated time series of failure occurrences deter-
mined using simulations of palecciimate streamflow at Lee's Ferry by Woodhouse et al. 12006a] generated using a wavelat autaregression
modef {Kwon et af, 2009] by Francisco Assis Souza Fitho,

3 time serjes of shortages for each of the stochastic simulations with (using a water balance model) and
without Lake Powell, With Lake Powell, reservair mass balances are computed annually, and spills occur if
the reservoir capacity is exceeded in a given year. This time series is composed of 0 values in years when
the streamflow meets the target release and a negative value for years in which the target demand is not
met.

An analysis of the frequency spectrum of shortages reveals recurrence intervals greater than 20 years (simi-
lar to findings in Bureau of Reclamation [2012]). The most severe hydrologic shortages have a recurrence
interval of 60-80 years irrespective of whether oy not the dam is in place {see Figure 2). Notable water short-
ages with periodicities of approximately 8, 20, and 40 years occur without Glen Canyon Dam {see Figure 2,
left graph), with amplitudes of about 50%, 75%, and 75% of the spectral peak respectively with a peak peri-
od of 60-80 years. Including the dam, which has a storage volume of around twice the mean annual
streamflow of the Upper Colorado River [Woodhouse et af, 2006a; Dettinger et al, 2015; Goteti, 2015}, dra-
matically reduces the relative amplitude of the 8 and 20 year peaks to be 15% and 50%, respectively {Figure 2,
right graph). The peak periodicity for severe shortages remains at 60-80 years even with storage in Lake
Powelt, Consequently, where streamflows display multiyear, quasi-periodic variability, as displayed in the
Colorado River paleoclimate streamflow record, a dam with storage capacity of up to 2 years of mean annu-
al streamflow could mitigate shortages associated with decadat and perhaps bidecadal variability. However,
such a dam may have little functional impact in mitigating severe lower-frequency shortages such as those
characterized in the Colorado River.

The primary utility of a dam such as Gien Canyon is the ability to meet administratively defined water alfo-
cation requirements. An even longer recanstruction of Lee’s Ferry streamflow from 762 AD ta 2005 {not
included in the analysis here} highlights an even drier period in the 12th and 13th centuries [Meko et al,
2007). This drought is theorized to be a contributing factor to the disappearance of the Ancestral Pueblo
civilization that previously populated the Four Corners region {Cordelf et af., 2007; Kohler et al., 2008). Conse-
quently, even if the dam were not removed, one needs to think of financial, social, and ecological risk man
agement strategies to mitigate the impacts of catastrophic adverse effects associated with extreme
hydrologic events.

in addition to the consideration of past hydroctimatic variability informed by both instrumentat and paleo-

climate records, projections of future water availability across the United States show that changes in water
supply should be expected. For example, Christensen et al. [2004} found that water shortages at Glen
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Canyon Dam increased fram 8% to 25%- 41% of the time under prajected climate impacts. Projections also
show shifts in the timing of peak streamflow earlier in the year away from the growing seasons in the West,
a reduction of water stored in the snowpack, and a change in the phase {frozen/liquid) and intermittence of
precipitation [Barnett et al, 2005]. This is in addition to increases in evapotranspiration [Waiter et al, 2004}
and increased extreme precipitation intensities in the North [Wuebbles and Hayhoe, 2004}, increased vari~
abifity in the Southeast {i.e, more extremes both wet and dry} [t/ et al, 2012}, and increased winter precipi-
tation and higher frequency droughts in the Northeast [Hayhoe et al, 2008}. Flood risks will be further
exacerbated through land use changes that increase runoff peaking and volume [Kousky and Kunreuther,
2009; Ceylan and Devineni, 2014} leading to higher sedimentation rates [Kondolf, 19971. Projected increases
in tempetature would also enhance eutrophication resulting in anoxic conditions in reservoirs [Paer! et af,
20113,

As understanding and detection of hydroclimatic vaniability and change improves with fonger observations
and subsequent analysis, we have come to the realization that many dams, particulady older dams
designed with limited climate data, omitted extreme climate scenarios that are not or are no fonger consid-
ered to be remote events. The recent record low reservoir water levels at both Lake Mead and Lake Powell,
behind the Hoover and Glen Canyon dams respectively, exemplify the risks associated with profonged
droughts with return periods of more than 20 years {see tight graph of Figure 2) and the inability to meet
legal flow requirements. Both paleoclimate and future climate scenarios suggest that administrative and
legal structures shoutd be reformed 1o reflect and adapt to existing and future hydrological conditions.

2.4, Dam Capabilities in the United States Considering Social Expectations

2.4.1. Balancing Basin-5cale Water Demands Using Dams

The Delaware River Commission comprised of the Federal Government and the states of New York, New Jer-
sey, Delaware, and Pennsylvania provides a forum for discussion, debate, and decision-making to facilitate
appropriate watershed level management efforts and follows a complex history [Albert, 2010; Ravindranath
et al, 2016). To address the challenges of managing the streamflow releases and water requirements from
different sectors, Kolesar and Serio {2011} documented a citizen and Non-Government Organization dtiven
process, Kolesar, a business school professor and, as a private citizen, an avid fisherman developed an opti-
mization mode! for the timing and volume of releases from the Delaware reservoirs that maximize fisheries
benefits white meeting water demands with no increase in drought exposure. Working with a number of
fishing and ecological interests, he was instrumental in the Delaware River Basin Commission adopting a
flexible streamflow management program using his modeling as a tool for making operational changes in
water releases. The success of this assessment and implementation signals a significant change in the way
ecological and water supply goals can be achieved using dams. Although the Delaware River Basin reser-
voirs are operated largely for seasonal storage, the need to have a management strategy for the financial,
sacial, and ecological impacts remains given the risk of exposure to severe [Namias, 1966} and sustained
{Devineni et al, 2013} drought in the region,

The Defaware River Commission is one of only three River Basin Cammissions in the United States that are
currently functioning to address basin-scale water management. A number of states, such as Michigan, Mas-
sachusetts, Connecticut, and Colorado, have implemented river basin programs {Kendy et al, 2012}, while a
Joint project by the USACE and The Nature Consetvancy aims to implement dam reoperation schemes for
USACE dams within eight river systems across the USA to balance human water use and ecosystem services.
The existence of watershed and river basin groups, state programs, and collaborations have enabled the
management of basin-scale streamflows baianced for muitiple user interests, suggesting that holistic
approaches ta water management in the United States are possible, but stilt wanting across much of the
country.

2.4.2. Developing the Floodplain: The Perception of Safety Behind Dams

Although flaodpiains are, by definition, at risk of flooding, these areas also offer amenity values (e.g. views,
recreation opportunities} and can be desirable locations to live. The fact that homeowners do not bear the
full cost of building and locating in floodplains has led to substantial exposure of flood-prone areas in the
United States and current trends indicate continuing development in these areas [Pinter, 2005]. In addition,
many individuals, who are least financially capable of rebuilding, live in the most dangerous flood zones
and are denied adequate emergency assistance when floods eventuate [Barry, 1998; Gladwelf, 2015). These
locations continue to be labilities to the National Flood insurance Program, due to large insurance claims

HO ET AL

THE FUTURE ROLE OF DAMS IN THE UNITED STATES 7



191

@AGU Water Resources Research 10.1002/2016WR019905

and high prevalence of repetitive loss properties {Kousky and Michel-Kerjan, 2015]. Efforts to raise flood
insurance rates in the aftermath of Hurricane Katrina in 2005, and other recent flooding events such as Hur-
ricane Sandy in 2012, were intended to send a price signal that reflected the true cost of focating in a flood
plain, These efforts have seen Congressional resistance and have had little success so far.

in addition to subsidies for flood insurance, the provision and maintenance of flood controt infrastructure
continues to encourage development in the flood plain. The Natomas subdivision in Sacramento, CA, is a
case in point. Record flooding in 1988 and 1997 {National Research Council et al,, 1999] led to a reassessment
of flood control infrastructure originally intended to protect Sacramento from fiood events with a 1 in 100
year average recursence interval {(ARf). The subsequent revision found that the existing flood control capaci-
ty was as low as a 1 in 85 year ARl {Governor’s Flood Emergency Action Team, 1997} or 1 in 77 when climate-
informed analysis was considered [National Research Council et al, 1999] resulting in a halt to further devel-
opment in 2008, However, the 2014 Water Resources Reform and Development Act authorized the USACE
1o fortify levees encircling the Natomas basin “much to the excitement of developers, realtors and Sacra-
mento City Hall—all of whom are ready to cash in" [Maiman, 2014]. The occurrence of a flood event similar
to the 1862 flood with an estimated 1 in 500--1000 year AR! [Porter et al, 2011} would still fikely overwhelm
the upgraded flood control infrastructure, Putting Natornas in the context of such a scenario is downright
scary, and speaks to the human tendency to discount low probability, high impact events [Kousky and Kun-
reuther, 2009},

2.5. The Environmental and Social Costs of Dams

The present-day public perception of dams in the United States is vastly different from that in the early
20th century. We are now conscious of the environmental impacts caused by dams. These include fragmen-
tation of water ways [Graf, 2001], obstructing movements of keystone fish species or rearing habitats and
resulting impacts that propagate through the watershed [Bednarek, 2001}, trapping sediment and altering
river beds and banks {Kondolf, 1997; Wisser et al, 2013}, replacing riverine habitats with thermally stratified
reservoirs [Poff et al, 1997; Elgi, 2008], greenhouse gas emissions {St. Louis et al, 2000), modifying water
quality, and altering seasonal streamflow variability [Nilsson and Berggren, 2000] to name a few. There are
now multiple environmental coalitions and advocacy groups emphasizing river restoration ecology and rec-
omimending direct intervention.

Historically, the social and economic benefits of dams were perceived to be high and took precedence over
environmental degradation, the protection of downstream water supplies {Lawson, 1994; Pitt, 2001], and
indigenous communities, which have often been displaced without adequate compensation [Babbitt, 2002;
Cernea, 2008). The trade-offs between dam construction and maintaining ecosystem health and services,
food growth, and the provision of clean water {Fofey et al, 2005; Young, 2013} are now better understood.
Federal agencies and watershed commissions now address some concerns through the Secretary’s Indian
Water Rights Office to facilitate settlements of Native American water rights claims {Department of the Interi-
or, 20009] and addressing climate change and environmentat streamflow requirements through more flexi-
ble water release policies.

In summary, a discussion as to whether or not to renew or remove dams in the face of age related structural
decline and an unfavorable climate immediately takes on larger social dimensions. These decisions consist
of a set of trade-offs between the often-conflicting objectives of developing capacity to manage climate
variability, environmentat and social justice, and economic activity and development. The social aspect of
dams requires an examination of the variety of interventions, ranging from structural to financial to non-
structural, and the notion of acceptable risk for society and for individuals. There have been strong calls to
remove dams to restore riverine systems, such as cails to remove Glen Canyon and the Snake River dams
but the question remains: Are we prepared to five without some of these dams?

3. Are We Prepared to Do Away With Some Dams?

The national rhetoric surrounding dams has moved from one of "monumental dams” to ene of "healing” riv-
ers {the latter made by Californian Governor Jerry Brown [Showstack, 2016]), calls to “protect the arteries of
our planet” [Bosshard, 2015], and more extreme calls to "tear down” the dams [Beard, 2015}, The converging
issues of growing populations [Colby and Ortman, 2015], evolving demands for food, energy, and water,
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aging dams, and reduced water storage capacity through decommissioning and sedimentation highlights
the pressing need for a national water assessment and a subsequent national water plan. Past national
assessments of water are somewhat limited in scope and have in general focused on environmental
impacts at the expense of considering economic impacts {e.g., Caldwell et al.,, 2012} or omitted the consider-
ation of water storage influences {e.g., Hurd et al, 1999]. The consideration of economic impacts and water
storage in these national assessments of water would have likely resuited in quite different conclusions.
While such resuits have sometimes been used to highlight regional dependencies on stored or imported
water {Devineni et al, 2015}, the consideration of stored water such as reservoirs, groundwater, or lakes, can
change conclusions regarding water scarcity and economic risk [Padowski and Jawitz, 2012). Although
national assessments of water storage risks have been made [Gleick, 1990; Lane et af, 1999 Vogel et al,
1999, consideration of water demands, environmental impacts, water storage potential, and infrastructure
risks are still needed to inform a holistic national water assessment and a subsequent national water plan.
These are needed to identify dam service requirements, solutions for water storage [Annandale, 2013,
potential for water reallocation {Qureshi et af, 2009; Kitby et al, 2014; Marston and Cai, 2016}, and conserva-
tion in order to determine the role of dams in the United States into the future.

Debates over dams are typically based around ideology with limited scientific analysis, incomplete knowd-
edge of the arguments for or against dam removal, or adequate policies to guide and govern dam removaf
{Doyle et al, 2003; The Heinz Center, 2003; Jargensen and Rendfalt, 2013]. While ideology will always influ-
ence decisions, systematic evaluations of the value of a dammed versus a free flowing catchment are fun-
damental to providing the debate with scientifically sound reasoning. Evaluations of dam removal have
typically emphasized environmental streamflow restoration {e.g., Grantham and Viers, 2014}, structural age,
and relfated failure risks linternational Rivers, 2007; Struck, 2014} but aiso need to consider the likely socio-
economic and ecological responses within the context of climate risk. A thorough economic assessment
should consider subsidies, regionat benefits, passive-use benefits, and the ability of a regionat economy to
adjust to changes in water storage through changes in sectorial production {Whitelaw and Macmullan,
2002).

The decommissioning and removal of non-Federal dams for financial, environmental, and safety reasons is
not uncermmon {Walton, 2015]. A smatl number of large Federally owned or regufated dams, such as the
Elwha Dam in the state of Washington, have recently been removed and plans exist for the proposed
removal of four dams on the Klamath River in Oregon and California, and another four on the Lower Snake
River. While the removal of small dams that no longer serve their purpose makes economic and common
sense, the same conciusion cannot be applied automatically to larger dams in the West. in addition to the
higher costs of removal, large dams in the West typically serve numerous functions (e.g., hydropower,
water supply, irrigation, navigation, flood controf) and alternatives for these services would need to be
found.

4. Deciding the Future of Dams and Research for A Way Forward

As we noted earlier, dams have supported human civilizations since the very beginning, and now, at a time
when climate challenges, giobal population, and demands on United States’ resources are all increasing, we
appear to be on the verge of having a national discussion regarding the need to dismantle dams (Shuman,
1995]. A decision matrix is introduced in Table 1 to help structure and direct thinking as to some of the fac-
tors that need to be systematicatly analyzed as we consider dam removal or rehabilitation. In all such deci
sions today, we need to consider expected impacts, costs, benefits, and adaptations over multiple decades.
Over such a long period, our exposure to climate risk will change in significant and unpredictable ways. Fuy-
thermore, consideration needs to be given to potential changes in demand for water and flood protection.
These include changes in demographics, preferences, and the mechanics, demands, and efficiencies of agri-
culture, energy production, and industry.

Sustainabitity, resifience, hydromorphology, social hydrology and system complexity have been popular
concepts and have expanded thinking in the recent literature [Sivapalan et al., 2012; Lall, 2014; Montanari,
2014; Gober and Wheater, 2015; Vogel et al, 2015]. These concepts will help inform the future of dams on
the United States landscape.

i
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Table 1. Options for Balancing Water Supplies and Demands

Options for Aging/inadequate Dams

fmpacts and Preserve/ Replace With
Adaptations Restore® Replace Smaler Dams Remove
Costs
Deconstyuction 538° 485 5%%
Construction 55 85 358% §%%
Loss of services Temporaty Temparary foss Permanent loss of hydroetectricity/flood
foss of services of servicas control/storage capacity and
controfied refeases {e.g, for water
supply and #rigation)
toss of reservoir storage Loss of reservoir storaga for controlied
for controlied low flows fow flows.
Change in environmental Changes in Spatially distributed Ternporary impacts associated with
impacts/management storage and/or enviranmental costs release of water, sediment, and
release capacity {a.g. increasad restoration of riverine enviranment
surface areas and habitat and reservoir fogtprint
for disease carriers)
Benefits
Change in environmentat Spatially distributed Eventual restoration of riverine habitat
impacts/management environmentat benefits
{e.g., reduced barriers
for fish migration}
Reduced risk of S v v 's S

catastrophic failure

Potential adaptations

Temparary

canservation or

Temporary conservation
or increase in service imports

increase in service

imports

Develop aftarnative energy (e.q. gas,
distributed storage) or accept
reduction in electricity supply

Change In reservair and
catchment management--
develop multisite reservoir
maragement

Develop alternative flood protection
{levees, rezone developments,
relacate populations} or accept
increase risk of property damage and
foss of fife

Develop alternative water resources
{groundwater, aquifer storage,
desalination, reuse, rainwater
harvesting) or adopt water
consesvation or accept drought sisk
and resultant loss of production (eg..
manufacturing, irrigation] or abandon
the region

2Add to existing capacity through additional dam wall height or additiona spiftway capaciy.
Restore aged dam to original design strength and capacity.
“$ and v symbals are intended to portray a telative cost or benefit amongst alternatives.

4.1. Research Agenda: Dams and Climate in the 21st Century
Suggestions regarding the future of dams in the United States have been proposed by various institutes
{e.g., Aspen Institute, 2002; The Heinz Center, 2003]. However, a search on Google Scholar reinforces the
extreme paucity of critical research on water infrastructure planning and development in the United States,
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especially on the need for dams or an assessment of their potential risk of failure, in the context of ciimate
change adaptation, hydroclimatic risk mitigation, aging infrastructure, and modification of river basin water
flows and water guality. These deficiencies in research point to the need for a holistic water assessment.
From this assessment, a strategic approach 1o rivers, dams, and water use across the country could be
assembied that considers local and regional jurisdictions, priorities, and perspectives.

As a conclusion to this paper, we sketch some areas that could form the core of a basic and applied research
program focusing on two key components of dam failure risks and water storage sofutions in the United States.
4.1.1. Dam Failure Risk Assessment

1. Hydroclimatic considerations: Many existing dams were designed using refatively short instrumental
records. The use of longer accurate instrumental records, paleociimate records, and future climate
modeling is needed. Projections of regional climate aspects relevant ta river and dam management and
risk assessments will require adequately constrained projections of climate change that reflect ohserva-
tions of both long-term variability {i.e., paleoclimate records} and recent hydrological change. Research is
needed for developing suitable methods of assessing dam risks with respect to climate in conjunction
with dynamic risks associated with sedimentation and subsequent changes in flood control capacity.

An understanding of interannual to decadal-scate hydrological variabifity is needed to inform multian-
nual predictions of regions that may be transitioning to a riskier regime (either profonged drought or
increased flood risk). The degree to which protracted dry and wet spells influence pore pressures, water
table levels, and subsequently impact on the structural safety of dams requires investigation.

Research on shorter timescales is also needed--both individual and sequential severe storms are a sig
nificant risk to interconnected reservoir systems. An approach to modeling extreme hydrologic events
that utilizes the complete range of available data from radar rainfall fields as well as hydrometeorological
models could be developed. Quantifying how the risk associated with such storms changes over space
and time in response to changing climatic conditions can improve risk characterization, conjunctive res-
ervoir management, and flood insurance pricing.

2. Failure impact dynamics: Given that an extreme regicnal rainfall event could be a trigger for dam failure,
research is needed to develop assessments of potential impacts from flooding that may resuft with and
without dam failure, These include quantifying the potential of cascading failures of muitiple dams and
subsequent impacts on critical infrastructure elements including power plants, bridges and highways,
and water and wastewater treatment plants. Such an approach could inform the probability of property
and life losses, heafth impacts, and interruptions to business and services. An understanding of these
impacts would enable elements critical to the physical and socioeconomic recovery of the region to be
informed.

3. Risk-based portfolio g it: A strategy for prioritizing dam safety requirements in the United States
needs to be developed given the large portfolio of dams with mixed awnership and responsibilities (Fed-
eral dams with risk-informed portfolio management strategies versus variable state plans for state, pub-
lic, focal, or private dams) and the general public exposure to dam failure risk. This prioritizing strategy
sheould be devetoped to inform the financing and cost aflocation of dam monitoring, downstream warn-
ing programs (field sensors, remote sensing), emergency management and response planning, risk
reduction activities, insurance or other financial interventions, and, if appropriate, the patential for dam
removal. This strategy would need to be informed by accurate hydroclimatic factors and assessments of
failure impact dynamics articulated in the previous two points.

4,12, Strategies for Managing Climate-induced Flood and Drought Risk in the 21st Century

1. A water storage portfolio for the nation: Dams with reservoirs holding multiyear or seasonal storage in
addition to groundwater from shallow or deep aquifers are critical reserves of water in the United States
and their use varies regionally. Changes in deep groundwater systems, driven by withdrawals, rapidly
respands to wet and dry periods on interannual to decadal timescales [Russo and Lall, 2017}, while agri-
cultural and municipal water demands appear to drive groundwater use in many systems [Ho et al,
2016b], Addressing persistent and recurrent climate anomalies would certainly be easier if both surface
and groundwater storage options were considered. Conjunctive surface and groundwater use, including
consideration of reservoir development, has been studied in academia for at feast 40 years [Burt, 1964;
Yu and Haimes, 1974; Lall, 1995; Pulido-Velazquez et al,, 2016]. However, in aimost alf of the United States,
there is no regulatory structure or physical infrastructure in place to easily optimize conjunctive surface
and groundwater management {National Research Council, 1997]. The imptementation of regulatary
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structures that do exist are refatively new [e.g, California Department of Water Resources, 2015]. Rapid
groundwater resource development combined with ill-suited groundwater poficies has meant that con-
junctive use management is often implemented retrospectively {Schiager, 2006). Metering of surface and
ground water use is critical to understanding how water storages are used and are needed to permit the
market based trading of these resources. In order to understand and optimize water use from both sur-
face and groundwater storages information is also required on who could potentially use these resour-
ces, the current condition of aquifers and surface storage infrastructure, and the associated economics of
cost affocation and regulation of water use across these users. This would inform a strategy to assess
which dams can be removed and where new dams or other mechanisms to deal with imbalances in
water supply and demand may be needed from a regional and a national perspective. In addition, suit-
able policies would need to be developed in parallel to facifitate such a transition to ensure that ecologi-
cal objectives are met and that the potentiat for extreme volatility in spot market prices under climate
exigencies are regulated.

. Exploring climate scenarios: An appropriate set of climate scenarios is required {e.g., ranging from single

{arge runoff events to seascnal and multiyear streamflow anomalies) to explore portfolios of surface and
groundwater storage relative considering water use reguirements (e.g., urban, industrial, energy, miner-
als production, and food) under flood and drought scenarios. The ciimate scenarios should include infor-
mation from both paieoclimate reconstructions and climate change projections. A national-scale
reconstruction of drought over the past 2000 years coutd be utilized [Cook et al, 1994, 2010] in addition
1o a recently developed 500 year-long national reconstruction of paleociimate streamflow [Ho et al.,
2016al. There is an indication that extreme rainfall could also be reconstructed using similar proxies
[Steinschneider et al., 2016]. While there is much research on producing future climate change scenarios,
in this specific case, research that considers both the spatiaf correlation of climate projections over river
basins and the interannual to decadal variations in the context of hydrologic extremes is needed. No
such national or even regional analysis of conjunctive water management considering this range of cfi-
mate scenarios exists to date,

. Institutional coordination and operation of dams: The ability to balance the competing demands of water

use sectors was exemplified by Kolesar and Serio {2011] for the case of the Delaware River Basin Commis-
sion through the modification of water releases. The management of muitiple dams within the same riv-
er system requires integrated management of both storage and release patterns often involving
different countries, agencies, and private entities {e.g,, Colorado, Rio Grande, Columbia, and Snake River
Basins} with different operation objectives and varying design capacities. Developing suitable institution-
al and legal reforms to help manage these basin-scale activities are critical to developing solutions that
raspect physical hydrotogy. Dynamic framewaorks updated under different climates for storage assess-
ment, capacity expansions, and interbasin water transfers and rights need to be codesigned with real-
world stakeholders in a mutuat learning mode,

. Role of conservation and smart management: The amount of required water storage reflects the cumula-

tive imbalance between supply and demand. It is therefore critical to examine water use to identify
opportunities for improvement. As a result, the reliabifity and marginal cost of reducing demand can be
compared with the marginal cost of improved storage and hence supply during critical periads. There
needs to be continued research in water consetvation, the economics of water use, valuation of ecosys-
tem services, and the value of flood risk mitigation using nanstructural measures. Such economic assess-
ments at regional and national scales are currently fimited by systematic data collection and analyses at
these larger scales. Research is needed on improving these aspects to help provide insights into a water
risk mitigation strategy that considers both structural and nonstructural measures. innovative smart
water management that balances multitime-scale farecasts of reservoir inflows with flood reduction
goals and demand for different water uses, including ecosystem uses, requires coordination as well as
management of the associated residual risks. in addition to the development of technical innovations,
social and financial factors associated with such innovations need to be understood.

Role of financial instruments and markets: Given the need for significant financial outlays for removing,
restoring, or replacing dams, research is needed to understand the potential role of public and private
partnerships for financing and operating large water infrastructure, Appropriate regulatary, cost recovery,
and cost allocation mechanisms need to be considered and integrated in a financially sound manner. As
one considers such a trajectory, emerging questions include how the role of public and private
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marketing mechanisms and financial instruments coutd be used to addsess the residual risks of dam fail-
ure. These mechanisms and instruments could include option contracts, forward contracts, and insurance
of operation rules and contracts [e.g., Brown and Carriquiry, 2007; Khalil et al,, 2007; Sankarasubramanian
et al., 2009; Zeff and Characklis, 2013}, reduction in subsidies for federal flood insurance to improve
awareness of true flood risks, and catastrophe bonds amongst others, Research is needed to understand
the utility of such mechanisms, who could participate in them, and how they would affect water man-
agement and risks for specific societal groups and the nation as a whole,

Legal, social and institutional factors: Existing water laws are not unchangeable and these taws and man-
agement regimes should be evaluated and, where appropriate, modified to reflect current and future
conditions. The governmentat and institutional constraints on the development of water policy and the
role of the states and local communities in facilitating effective water governance {Kirchhoff and Dilling,
2016} need to be studied. There is a need to thoroughly explore water management strategies and
reforms that have or have not been successful in other countries and couple these with economic peli
cies [Young, 2014] to appropriately evaluate and reform water management, including the use of dams,
in the United States. Decisions regarding the future of dams and water management, potential imple-
mentation of forecast-based management and financial risk management systems, and changes in the
role of the private sector and water costs are imminent and will be disruptive and controversial. Under-
standing the sacial dynamics and the mechanisms that may lead to conflict resolution and cooperation
across different affected actors is needed as part of the process that determines the sociopolitical accept-
ability, and hence the viability, of any plans related to dams and water management.

o

We suggest that the water resource community can take this on as a very practical challenge that is univer-
sal in its scope. Using the United States as a case study, the water resource community may foster directed
research efforts on understanding and guiding our future. It is time to move beyond statements as to the
putative impacts of climate change and the need for adaptation strategies to address a timely set of ques-
tions. This can lead to a research agenda that is central to the academic and professional water community,
and clearly has a bearing on the water-energy-food nexus as well as aging water supply infrastructure into
the future.
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Resolution on Reservoir Sustainability, Presented by the Subcommittee on
Sedimentation, a Sub-group of the Advisory Committee on Water Information

Continued sedimentation threatens the project benefits for many of the Nation’s reservoirs.
The SOS encourages all Federal agencies to develop long-term reservoir sediment-
management plans for the reservoirs that they own or manage by 2030. These
management plans should include either the implementation of sustainable sediment-
management practices or eventual retirement of the reservoir. Sustainable reservoir
sediment-management practices are practices that enable continued reservoir function by
reducing reservoir sedimentation and /or removing sediments through mechanisms that
are functionally, environmentally, and economically feasible. The costs for implementing
either sustainable sediment management practices or retirement plans are likely to be
substantial, and sustainable methods to pay for these activities should also be identified.

Federal agencies are encouraged to start developing sustainable reservoir sediment-
management plans now for one or two reservoirs per year on a pilot basis. From this
experience, interagency technical guidelines will be developed for preparing sustainable
reservoir-sedimentation plans.

This resolution was presented to the Advisory Committee on Water Information (ACWI) at
their annual meeting, August 19-20, 2014. Subsequently the Subcommittee on
Sedimentation made some revisions (which are reflected in the text above), and ACWI
voted on this resolution via email and approved it with 22 “yes” votes and 4 abstentions.
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