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(1)

SHOULD AGENCIES BE ALLOWED TO KEEP
AMERICANS IN THE DARK ABOUT REGU-
LATORY COSTS AND BENEFITS?

WEDNESDAY, MARCH 24, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH,
NATURAL RESOURCES, AND REGULATORY AFFAIRS,

COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2247, Rayburn House Office Building, Hon. David M. McIntosh
(chairman of the subcommittee) presiding.

Present: Representatives McIntosh, Ryan, Terry, Chenoweth, and
Kucinich.

Staff present: Marlo Lewis, staff director; Barbara Kahlow and
Karen Barnes, professional staff members; Luke Messer, counsel;
Andrew Wilder, clerk; Elizabeth Mundinger, minority counsel; and
Jean Gosa, minority staff assistant.

Mr. MCINTOSH. The subcommittee will be called to order. Today
our hearing is on H.R. 1074, the Regulatory Right-to-Know Act of
1999. This bipartisan, good government bill was first introduced on
March 11, 1999, with 17 Democratic and 14 Republican cosponsors.

This bill, which requires an annual report on the costs and bene-
fits of Federal regulatory programs, is the product of the Commerce
Committee Chairman Tom Bliley, who has worked very hard in
this area, and his leadership over the past several years has really
brought the bill to its current status and fruition.

Today’s hearing will provide us with an opportunity to hear the
administration’s views on the legislation, the views of State and
local governments which are impacted by the Federal regulatory
programs, and the views of experts in analysis of the costs and ben-
efits of Federal regulatory programs.

I want to especially welcome Chairman Bliley and California
State Senator Jim Costa, vice president of the National Conference
of State Legislatures, who will be representing the State and local
government perspective today. The Clinton administration is rep-
resented by Mr. Ed DeSeve, who is Deputy Director for Manage-
ment of the Office of Management and Budget. OMB’s Office of In-
formation and Regulatory Affairs reports to him.

I want to also welcome three expert witnesses: Angela Antonelli,
who is director of the Thomas Roe Institute for Economic Studies
at the Heritage Foundation, and also a former employee of the Of-
fice of Information and Regulatory Affairs; Mr. Wayne Crews, who
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is the director of competition and regulatory policy at the Competi-
tive Enterprise Institute; and Dr. Thomas Hopkins, interim dean
of the College of Business at Rochester Institute of Technology. Dr.
Hopkins also was formerly with the Office of Information and Reg-
ulatory Affairs. Last, I want to welcome Ms. Lisa Heinzerling, who
is a professor of law at Georgetown University Law Center.

The Regulatory Right-to-Know Act and its companion bill on the
Senate side, S. 59, build on the provisions of the 1997, 1998, and
1999 Treasury and General Government Appropriations Acts. They
were authored by Senators Stevens and Thompson. The stated pur-
poses of both the House and the Senate bills are identical. They
are, one, to promote the public right to know about the costs and
benefits of Federal regulatory programs; two, increase government
accountability; and, three, improve the quality of Federal regu-
latory programs and rules issued thereunder.

H.R. 1074 requires OMB to prepare an annual accounting state-
ment and associated report. The accounting statement would pro-
vide estimates of the costs and benefits of Federal regulatory pro-
grams, both in the aggregate and by agency, by agency programs,
and by major rule. The associated report would analyze the direct
and indirect impacts of Federal rules and paperwork on State and
local governments, the private sector, small business, wages, con-
sumer prices and economic growth.

Currently, there is no report that analyzes the cumulative im-
pacts of Federal regulations on these important sectors of our econ-
omy and on these factors that directly affect the lives of American
citizens. I believe Americans have a right to know the cumulative
costs and benefits of Federal regulation on these sectors and fac-
tors, and how they will impact their lives.

Current estimates of the off-budget compliance costs imposed on
Americans by Federal regulatory programs are close to $700 billion
annually, a 25 percent increase from 10 years ago. Broken down,
that is approximately $6,900 for a typical family of four in America.

The bill also requires OMB to quantify the net benefits or net
costs for each alternative considered in any regulatory impact anal-
ysis accompanying a major rule. This information will help the
public understand how and why major decisions affecting them
were made by the executive branch. It will also disclose if the Fed-
eral agencies chose the most effective and least costly regulatory
approach.

The bill also requires OMB to identify and analyze overlaps, du-
plications and potential inconsistencies among Federal regulatory
programs, and to offer recommendations to reform inefficient or in-
effective regulatory programs. To ensure that the estimates are fair
and balanced and present the total picture on the costs and bene-
fits, the bill requires peer review of OMB’s draft annual report by
two or more expert organizations and an opportunity for the public
and those sectors that are impacted to comment. The bill requires
OMB to respond to these comments in its final report.

OMB itself has recognized the value of presenting information to
the public on costs and benefits of Federal regulations. In its 1998
report to Congress on the costs and benefits of Federal regulations
that was issued in February 1999, and required by the Treasury
and General Government Appropriations Act, OMB stated, ‘‘The
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1997 report was our effort to begin an incremental process which
we believe will lead to improved information on the effects of regu-
lations.’’

Unfortunately, OMB’s two cost-benefit reports issued to date
have been frankly insufficient in several respects. First, the OMB’s
recommendations for improving regulatory programs were not as
comprehensive as those of us in Congress who have been reviewing
those programs would like to see. We hear complaints from many
about the burden and reasonableness of certain regulatory pro-
grams, and had hoped that OMB would be able to address those
concerns in that report.

Second, there were problems with OMB’s aggregate estimates
and other methodological issues. And, third, the report fell short by
estimating monetized costs and benefits for only 4 of the 41 major
rules issued last year by the independent agencies, presenting in-
complete compliance costs and benefits in the 33 regulatory impact
analyses prepared last year, and understating the direct and indi-
rect impacts of these Federal regulatory programs. It is not pos-
sible to get your hands around the total costs of the Federal regu-
latory process when only a small percentage of them are analyzed
in this methodological manner.

Commenters expressed the view that OMB should independently
make its own estimates of costs and benefits of individual rules
and regulatory programs, and offered several ideas for improve-
ments in the process, such as for OMB to establish a standardized
format for the agencies to present the economic information on
their rules. I have always been a strong proponent for OMB exer-
cising independent judgment on this so that they could act as a
neutral player among the different competing agencies and their
policy preferences.

H.R. 1074 establishes a permanent requirement for OMB to an-
nually prepare this important information. The bill will not impose
an undue burden, I don’t think, on OMB since much of the needed
information is already available in their review process under the
Executive order. Since President Reagan’s Executive order, the
agencies have been required to perform a cost-benefit analysis on
major rules, and they have continued through the Bush adminis-
tration as well as into the Clinton administration. They are re-
quired to do that on most of the rules, especially the major rules
that constitute the bulk of Federal regulatory costs and benefits.

Also, OMB can use many other sources of information, and that
is one of the benefits of having them be a central processing agency
for this, because they can reach out and include private regulatory
accounting studies as well as other government studies for different
agencies.

Mr. Bliley’s bill has been endorsed by many organizations, in-
cluding the seven major State and local interest groups, the Na-
tional Governors’ Association, the National Conference of State
Legislatures, the Council of State Governments, the U.S. Con-
ference of Mayors, the National League of Cities, the National As-
sociation of Counties, and the International City/County Manage-
ment Association. In the groups’ endorsement letter, the officials
wrote, ‘‘We applaud your efforts to encourage greater accountability
with regard to the burden of costly Federal regulations on State
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and local governments. The changes proposed would, we believe,
benefit all of our taxpayers and constituents.’’

Other organizations have also endorsed the bill, including Alli-
ance USA, a coalition of 1,000 business organizations and indi-
vidual companies, American Farm Bureau Federation, Americans
for Tax Reform, the Business Roundtable, the Chamber of Com-
merce, Citizens for a Sound Economy, the National Association of
Manufacturers, the National Federation of Independent Busi-
nesses, and the Small Business Survival Committee.

I believe the public does have a right to open and accountable
government. OMB’s accounting statements and associated reports
will provide those new tools to help Americans participate more
fully in government decisionmaking.

[The prepared statement of Hon. David M. McIntosh follows:]
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Mr. MCINTOSH. With that, let me now turn to the ranking mem-
ber of the committee, Mr. Kucinich, and ask, did you have any
opening statement you would like to make?

Mr. KUCINICH. I do, Mr. Chairman. I thank you.
Mr. Chairman, thank you very much for holding this hearing on

H.R. 1074, the Regulatory Right-to-Know Act of 1999. And I cer-
tainly want to welcome our colleague, Congressman Bliley, and I
look forward to his testimony, and also to welcome the representa-
tives of OMB who are here.

This bill provides for an annual report on the aggregate cost and
benefit of Federal regulations, an annual cost-benefit analysis for
each agency program, program component, and major rule, and
provides for a myriad of additional estimates and reports.

Typically, more information helps us make better decisions. The
information required by H.R. 1074 could arguably promote the
public’s right to know about the costs and benefits of regulatory
programs, and provide for greater accountability by the Federal
Government, and improve the quality of regulatory programs. How-
ever, Mr. Chairman, information which is inaccurate or which
would provide a false sense of confidence is not so helpful, and of
course we would not want that to happen.

That is why this hearing is so important. We need to be sure
that there are adequate safeguards in this bill to ensure that the
resulting analyses are useful. One issue that must be addressed is
whether it is feasible for OMB to conduct the analyses required by
H.R. 1074. In both of its annual reports on the costs and benefits
of regulation, OMB has reiterated that there are severe limits to
the usefulness of its analysis. I am going to be interested to hear
what they have to say about that today. OMB reports that there
are, ‘‘enormous data gaps,’’ accurate data are ‘‘sparse,’’ and agreed
upon methods for estimates are, ‘‘lacking.’’

OMB warns against using its analyses when making policy deci-
sions—that is kind of interesting in itself—and states that ‘‘aggre-
gate estimates of the costs and benefits of regulation offer little
guidance on how to improve the efficiency, effectiveness or sound-
ness of the existing body of regulation.’’

Now, in order to account for the severe data and methodological
limitations, OMB has provided a wide range of estimated costs and
benefits. OMB estimates that annual costs for social regulation
range from $170 to $230 billion, and annual benefits are between
$260 billion and $3.5 trillion.

Fortunately, the range of uncertainty, although it is enormous,
does not affect the conclusion that regulatory benefits outweigh
regulatory costs. No matter which number you choose within the
broad range of estimates, regulations are worth more than they
cost. However, H.R. 1074 requires a large number of new analyses,
and the final conclusions of these analyses may not always be so
clear.

In addition, we need to investigate whether H.R. 1074 is feasible,
given budget constraints. Cost-benefit analyses are expensive. In
March 1997 the Congressional Budget Office found that conducting
comprehensive cost-benefit analyses or regulatory impact analyses
for major rules averaged $573,000 per rule and took an average of
3 years to complete. Thus the administration would need about $35
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million to analyze the 60 new major rules that are promulgated
each year. H.R. 1074 would require a great deal more because it
also requires benefit-cost analysis of each agency, program, and
program component.

[The information referred to follows:]
Using a CBO analysis of the cost to the agencies (i.e., not a cost to OMB) of 85

major rule RIAs, Mr. Kucinich used a $573,000 average cost and applied that aver-
age to an estimate of 60 Regulatory Impact Analyses (RIAs) per year, which totals
nearly $35 million. Since agencies have been required to perform RIAs since 1981,
there is no additional cost for the RIAs under H.R. 1074.

Mr. KUCINICH. I also hope this hearing will shed light on wheth-
er H.R. 1074 has adequate safeguards against bias. OMB and oth-
ers warn that prospective cost-benefit analyses often overstate
costs because they do not account for technological advances and
industry’s ability to adapt. For example, EPA estimated, and we all
remember, that it would cost about $600 per ton to comply with the
proposed acid rain controls; however, the actual cost today is less
than $100 per ton.

Furthermore, many benefits are described in qualitative terms
such as lives saved or reduction in illness, not monetary terms.
Thus aggregate and necessary benefit analyses may fail to account
for the most important benefits of regulation. I would like to ex-
plore whether peer review provisions would adequately address
that problem, Mr. Chairman. It makes no sense to require expen-
sive analyses unless we can be secure in the objectivity and feasi-
bility of the analysis.

Mr. Chairman, I thank you again for holding this hearing, and
all of these hearings that relate to trying to determine the effec-
tiveness of what government is doing. I look forward to the testi-
mony of the witnesses, and I would like to submit for the record
documents that address the cost of performing the cost-benefit
analyses and other related material.

Thank you very much, Mr. Chairman.
[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Mr. MCINTOSH. I appreciate that, Mr. Kucinich. And seeing no
objection, we will definitely include those in the record, because I
think you point out an important point that this study and the
work is not cost-free always, and it needs to be done.

One thing I would note just doing a little bit of math, the $35
million is what it would cost the government to study the possible
impact of $7 billion on the private sector. So we may end up saving
money in the society if we can do those same regulations more effi-
ciently as a result of it.

Mr. KUCINICH. Of course the offsetting cost to look at is if we
don’t do the regulations, the impact on society at large, it might be
even greater than the cost to the business community.

Mr. MCINTOSH. I agree. Thank you.
Let me turn now to the vice chairman of the committee, who is

a new member of the committee and a new Member of Congress,
the gentleman from Wisconsin, Mr. Paul Ryan.

Mr. RYAN. Thank you, Mr. Chairman. Thank you for holding this
hearing. I thank Chairman Bliley for his leadership on this legisla-
tion.

And just before I begin my statement, I would like to add to your
comment regarding our colleague from Cleveland. I think the cost
to the agency, to OMB and to OIRA and to our agencies to do the
analysis, should be compared to the costs that are being borne by
the taxpayers, by our private sector and the economy. That is the
lens through which we ought to look at these things and view legis-
lation such as this.

But I would like to just quickly address this issue in the bill. The
free flow of information is crucial to the effectiveness of our demo-
cratic institutions, and if we want the American people to trust
their government and participate fully in the democratic process,
we must provide them with as much information as we can about
the reasoning behind our laws and regulations. And in particular,
citizens have the right to know how the actions of the Federal Gov-
ernment will affect their lives.

A good example is the impact of Federal environmental and safe-
ty regulations on businesses, jobs, and personal behavior. Studies
show that the rules cost American taxpayers and consumers hun-
dreds of billions of dollars each year, and we are going to hear from
Dr. Hopkins today, who has done tremendous work on this subject
for years. Our constituents have a right to know how much of their
hard-earned money is going for Federal regulation.

It is clear that I am not alone in my support for the public’s right
to know. Some of President Clinton’s top officials are very out-
spoken advocates of these issues. One is Carol Browner, the Ad-
ministrator of the EPA, and I would like to quote Mrs. Browner,
who said that the Clinton administration believes putting informa-
tion into the hands of the American people is one of the best ways
to protect the public health and environment.

I agree. Because I agree, I enthusiastically support H.R. 1074,
the Regulatory Right-to-Know Act. This bipartisan legislation is all
about putting information in the hands of the American people, as
well as the representatives here in Congress and in the executive
branch, who can only gain from information about the benefits and
costs of Federal regulations and information about the impact those
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regulations have on businesses, State and local governments, jobs,
wages, prices and economic growth.

Agencies can use this information to begin to focus on costs and
benefits when making regulatory choice. Information like this will
be a valuable tool that policymakers, lawmakers, and regulators
can use to evaluate the benefits and the burden of existing rules
and the obligations that proposed rules would impose. In short, this
legislation will ensure more openness, more accountability in gov-
ernment. That is what we are here to do. That can only be good
for building public trust as we pass laws and the regulations that
implement the laws.

Thank you, Mr. Chairman.
Mr. MCINTOSH. Thank you Mr. Ryan, I appreciate your joining

us today for the hearing and thank you for that statement.
I also want to welcome another member of the committee and

new Member of Congress, Mr. Lee Terry, and do you have a state-
ment or anything you would like to put into the record?

Mr. TERRY. Well, I did, but since it is redundant of yours and
Paul’s, I will just attach my statement to yours and say I am anx-
ious to hear the testimony of Chairman Bliley and the others on
the distinguished panel.

[The prepared statement of Hon. Lee Terry follows:]
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Mr. MCINTOSH. We will definitely include it in the record. I guar-
antee you it is welcome to have those additional thoughts.

Let me call forward our first witness, then, who is a distin-
guished leader in this Congress, someone who has worked hard in
many of these areas where the regulations are as a result of Fed-
eral legislation, someone who I have always looked up to, including
before I was a Member of Congress and serving on the Competi-
tiveness Council, Chairman Bliley. Chairman Bliley, thank you for
joining us, and feel free to make any remarks and submit anything
you would like to for the record.

STATEMENT OF HON. THOMAS J. BLILEY, JR., A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. BLILEY. Thank you, Mr. Chairman. Thank you for those kind
words. With your permission, I have a somewhat longer written
statement that I would like to submit for the record, as well as a
set of letters of endorsement.

Mr. MCINTOSH. Seeing no objection, they will be included in the
record.

Mr. BLILEY. First of all, the Regulatory Right-to-Know Act is a
basic step toward a smarter partnership in regulatory programs.
Specifically, it is an important tool to understand the magnitude
and impact of the Federal regulatory programs. The act will em-
power all Americans, including State and local officials, with new
information and opportunities to help them participate more fully
and improve their government.

More useful information and public input will help regulators
make better, more accountable decisions and promote greater con-
fidence in the quality of Federal policy and regulatory decisions.
Better decisions and updated regulatory programs will enhance in-
novation, improve the quality of our environment, secure our eco-
nomic future, and foster a better quality of life for American fami-
lies.

I believe accountability in our regulatory programs is important.
When programs are smart, such programs help State and local gov-
ernment, businesses and families. When they are ill-formed, out of
date, or wasteful, such programs hurt people. Poor regulatory pro-
grams stifle the freedom and innovation of our domestic work force.
Poor regulatory programs create barriers to redevelopment of aban-
doned urban sites, leaving a continuing blight in our neighbor-
hoods. As a former mayor, I know that it is true in my own home
city of Richmond, and I am sure former mayor Kucinich had many
areas of Cleveland that suffer from this.

Mr. KUCINICH. It is true.
Mr. BLILEY. Poor programs hurt small businesses, schools, health

care facilities and farms, and these are but a few examples.
You have got a long list of witnesses, so I am going to cut this

short. What this bill does not do, it does not interfere with any reg-
ulatory agencies proposing a rule or indeed adopting a rule. All it
says to the regulators is, ‘‘Mr. Regulator, Ms. Regulator, tell us how
much it is going to cost.’’ And then the Congress, which has to ap-
propriate the money, and the people who are going to have to com-
ply with the rules, get an idea of, you know, how much it is going
to cost, and is it worth the cost? That is the important thing.
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I mean, you know, obviously the rule is probably a good idea or
has been proposed to accomplish some good. But is it worth the
cost? I mean, we make as individuals every day decisions of what
we buy, what we do, and we weigh the benefit versus the time it
is going to cost us or the money it is going to cost us or both. And
I think that is all we want to do here; get to the bottom of it and
find out what the cost of compliance is. Most of them probably will
be well worth it, but I will give you a classic example.

I am having a battle with the Coast Guard right now because in
my city of Richmond we are restoring a canal and are going to have
hopefully a canal walk and boats like they have in San Antonio.
This canal was laid out by George Washington and it served the
very useful function of moving freight and people between the
western part of Virginia and the eastern part of Virginia until
about 1850, when the railroads replaced it.

In the 1940’s it was filled in and it has been filled in ever since.
But now the city is restoring it. It will be about 2 feet deep or 3
feet deep and about 25 feet wide, and the Coast Guard comes along
and says it is a navigable waterway. I said it has been filled in for
50 years. You know, well, once it is a navigable waterway, it is al-
ways a navigable waterway.

Now that is a regulation I think that defies common sense, and
that is the kind of thing that this accountability will uncover. And
then maybe the Resources Committee will say, ‘‘Well, Bliley you
are all wet, we think it is a good idea,’’ and keep it. That is the
way the system is designed to work. But at least somebody will
look at it and have to make that judgment. And that is all I have
to say, and I rest my case. If anybody has a question, I will try to
answer it.

[The prepared statement of Hon. Thomas J. Bliley follows:]
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Mr. MCINTOSH. You make a very powerful case. I know the
Chairman has another appointment and that he was gracious
enough to come here today. I have no questions for you.

Mr. KUCINICH. I just have two brief questions. And of course the
Chairman makes a powerful argument, when someone would sur-
mise that he is all wet but there is no canal.

Mr. BLILEY. When I built a downtown expressway they tried to
do the same thing. And the Federal judge said, ‘‘Well, the only
thing you lacked for a navigable waterway is water.’’

Mr. KUCINICH. Mr. Chairman, just for a moment, would this bill
require agencies or OMB to conduct new studies or analyses or to
develop new data?

Mr. BLILEY. It should not. All it requires them to do is to tell us
how much it is going to cost. And I am sure that like any piece of
legislation, it is not perfect, and I look forward to working with the
committee and the other body to get it into proper shape.

And I appreciate the fact that you have brought in, Mr. Chair-
man, expert witnesses who are far more knowledgeable on the
technical details of how this would apply than I am. And as a re-
sult of that testimony, hopefully we will refine the legislation to
make sure that we do no harm in passing the bill and sending it
to the President for his signature.

Mr. MCINTOSH. Thank you, Mr. Chairman.
Mr. KUCINICH. I just wanted to establish that the chairman’s in-

tent was not to get them to conduct new analyses.
Mr. BLILEY. No.
Mr. MCINTOSH. And I think the goal here is to marshal the data

and the agencies. The Executive orders require almost all of this
to be done as it is. The problem has been making sure that it is
there and available and published, and the chairman has done a
great job of leading this effort. And I know he has had many bat-
tles, not only in Richmond but in the national field as well, looking
at these regulatory programs.

So thank you, and we look forward to working with you as we
carry this bill through the process. Hopefully we can get it down
to the President and have it become part of the law of the land.

Thank you very much, Mr. Chairman.
Mr. BLILEY. I hope so. Thank you.
[The information referred to follows:]
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Mr. MCINTOSH. Our second panel today is also a government offi-
cial. He is a State Senator from California, Mr. Jim Costa, Senator
Jim Costa, who is also vice president of the National Conference
of State Legislatures. Welcome, Senator Costa. I appreciate you
coming.

Normally we are asked to swear in witnesses. We have a policy
of that, but for elected officials, we respect the integrity that you
bring to your office and so we will skip by that. But I didn’t want
anyone else to be offended on that one.

Mr. COSTA. Thank you very much Mr. Chairman.
Mr. MCINTOSH. Mr. Costa, you can submit full testimony and

summarize it or present whatever you want to us today on this
issue. And I appreciate you traveling all the way from California
to come and talk to us about this, and your perspective is very im-
portant about this.

STATEMENT OF JIM COSTA, SENATOR, CALIFORNIA STATE
LEGISLATURE, AND VICE PRESIDENT, NATIONAL CON-
FERENCE OF STATE LEGISLATURES

Mr. COSTA. Thank you very much, Mr. Chairman. With your per-
mission, I would like to do both, submit the written testimony and
to summarize some of the key points that I think are important.

First of all, Mr. Chairman and members of the subcommittee, I
am Senator Jim Costa. I am a member of the California Senate,
where I chair the Senate Committee on Agriculture and Water. I
am currently serving as the vice president of the National Con-
ference of State Legislatures. I appear before you today on behalf
of not only the National Conference of State Legislatures but also
the six other organizations of State and local officials that comprise
the ‘‘big seven’’ that are supporting H.R. 1074: The National Gov-
ernors’ Association, the Conference of State Legislatures, the Coun-
cil of State Governments, the U.S. Conference of Mayors, the Na-
tional Association of Counties, the National League of Cities, along
with the International City and County Management Association.
So it is my honor to be here on behalf of all of those organizations,
wearing many hats this morning.

As you know, I think that my testimony adds a local perspective.
It adds the local perspective in terms of where we think this legis-
lation is on point, and I would also like to describe some steps
which we have taken in California to accomplish similar goals in
H.R. 1074.

For several years NCSL has raised concerns about the develop-
ments in relations between Federal and State governments. That
is our job. A decade ago State legislators were alarmed about Fed-
eral unfunded mandates. We worked hard with members of this
subcommittee and others in Congress to pass the Unfunded Man-
dates Reform Act. On a more recent concern, we have focused on
the preemption of State and local authority by the Federal Govern-
ment and on the Federal regulatory process. We believe the com-
bination of the unfunded mandates along with preemption, and I
would describe an archaic regulatory process, in fact curtails inno-
vation and responsiveness of State and local government and,
therefore, State and local officials.
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The National Conference of State Legislatures views the Regu-
latory Right-to-Know Act as a part of the package of reforms that,
when passed, combined with the others, will largely alleviate prob-
lems that we have identified with preemption and the regulatory
process. This subcommittee has already approved two other parts
of this package, H.R. 409, which streamlines the grant application
process, and section 5 of H.R. 350, which makes critical technical
corrections to the Mandates Reform Act. We look forward to work-
ing with the subcommittee on the fourth part of the package, a bill
that would constrain the propensity of Congress to preempt State
and local prerogatives.

The Regulatory Right-to-Know Act which is before you, we think
contains four important elements, and let me list what they are:
They include the annual accounting statement, the cost-benefit
analysis, the analysis of duplication, and the notice and comment
provision.

Let me quickly state on those four points that on the annual ac-
counting statement, we think it will offer an important power of in-
formation to State, local and Federal officials concerned about the
impact of agency decisions on State and local governments. We
think it will also give Congress an indispensable oversight tool to
determine whether or not agencies have exceeded their statutory
authority when promulgating rules.

The second area, the cost-benefit analysis required under H.R.
1074, will make agency officials, we think more, accountable for the
programs they are implementing. They give the public much more
of a sense of how much funding it takes to provide a particular
benefit, and we had that discussion just a moment ago.

The third element of H.R. 1074 calls for the analysis of duplica-
tions, inconsistencies, and overlaps in regulations. How often have
we heard that from our constituents? This, we believe, will stream-
line the regulatory process, ease the cause of the considerable ten-
sion and frustration for State and local officials.

Finally, we are supportive of the bill’s notice and comment provi-
sion. We think notice and comment is very critical. This element
makes the accounting report a dynamic document, giving State and
local officials a chance to highlight their most pressing concerns
about recent Federal actions.

I am here today to let you know that State legislators try to prac-
tice what we preach. For the past 15 years or more—and this is
my 21st year in the State legislature—State legislators have
throughout the country wrestled with the same problems addressed
in the Regulatory Right-to-Know Act. We have tried to make the
regulatory process more open, accessible and accountable.

In California I can tell you that I have been involved in the pas-
sage of several bills that take similar approaches to H.R. 1074. We
have a regulatory review unit in the Department of Trade and
Commerce that reviews all rules in California. We require agencies
to report unnecessary and conflicting rules, we require that all
rules be accompanied by an economic impact statement, and we
subject all major rules to regulatory calendar and sunset provi-
sions.

I am pleased with the way that these provisions are working in
California, and obviously there is always room for improvement. I
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am also pleased that this subcommittee is attempting to take simi-
lar action on the Federal level. I believe that the State and Federal
Governments have an obligation to our constituencies, to make the
regulatory process more accountable and more responsive to those
who are regulated, whether they are in the private sector or the
public sector. Each step we take on the federalism front, whether
it is the Unfunded Mandates Act, curtailing preemption, or making
the regulatory process more accountable, is a step toward improv-
ing the responsiveness and the credibility of government which we
all seek to attain.

It is not an abstract exercise, members of this subcommittee.
Rather, it is a critical element in ensuring the public’s confidence
in our Federal system, confidence that is necessary. I look forward
to working with you in passing H.R. 1074 on a bipartisan effort,
and the other components of our federalism agenda. Thank you.

[The prepared statement of Mr. Costa follows:]
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Mr. MCINTOSH. Senator Costa, I appreciate that. And Andrew, go
ahead and work the light for me, because I have several questions
but I don’t want to delay our colleagues in having them have a
chance to question Mr. Costa, too. So I will come back at the end
if I do not get through in 5 minutes.

First of all, let me say thank you for your work, really the
NCSL’s work with one of our subsequent witnesses, Mr. DeSeve, on
the federalism Executive order which I think we were able to, after
some hearings here and work by OMB, to resolve the problems
there and get that back on track. But the work of the NCSL was
very instrumental in that, and I thank you for that.

I have got several questions about this particular bill, and what
I may do is come back to those in my second round if they haven’t
been covered already, but I wanted to ask you two other things
while I have got you here.

You mentioned you have a regulatory calendar and sunset on
rules. Does that work—we have tried to do that here, and one of
the concerns was that rules might lapse and that therefore the reg-
ulatory safeguard for health or safety or the environment might be
endangered. Have you successfully been able to avoid that using
the calendaring and sunset provisions in California?

Mr. COSTA. Well, we believe so, with the oversight process that
the legislative body brings to the fore as we produce our budget
each year. We have an annual budget in California. Those rules
that are in place never pass unnoticed, and the public input is
there and it is frequent.

So I think it has worked well in terms of calendaring it. It works
both with our legislative calendar as well as with our budget cal-
endar.

Mr. MCINTOSH. Well, a different subject for a different time. But
I look forward to talking with you more about that, because that
is something that we have been trying to move forward here in
Washington, and your experience out in California may be inform-
ative to us.

Mr. COSTA. And I would be happy to give you other State experi-
ences as well.

Mr. MCINTOSH. That would be great. Thank you.
Specifically about the bill before us today, you mentioned in your

testimony you thought it was important that there be a review of
OMB’s draft accounting statements for public comment, and I was
wondering, wanted to extrapolate on that. How will that be helpful
for the State and local officials in terms of the input and the knowl-
edge about the regulatory programs?

Mr. COSTA. Well, let’s use most recently the Welfare Reform Act
that was passed a little over 2 years ago, I guess, now. We on the
State level, in implementing that, a host of States have acted I
think very responsibly.

But when you are making changes in significant Federal-State
programs, I think it is not only helpful but it is illuminating to
have the State perspective in terms of how States are carrying out
these Federal mandates and whether or not they are being prop-
erly funded or not, and whether or not the regulations are duplica-
tive of what we have occurring on the State level. And so if we
have this comment period, I think we can hopefully clear the lay
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of the land, so to speak, so that we don’t have, you know, more dif-
ficulty in terms of implementing new law.

Mr. MCINTOSH. I take it that it would also be important for there
to be an appendix in the report reflecting those public comments
and OMB’s analysis of them?

Mr. COSTA. Yes, and let me emphasize that NCSL, along with
the other big seven, strongly supports the appendix that provides
us at least once a year to take an assessment, and we think that
the annual appendix is really very important part of this legisla-
tion.

Mr. MCINTOSH. Great. Let me also ask you, on the impact of Fed-
eral rules and paperwork, what is the State and local elected offi-
cials’ view of the requirement for an analysis of the cumulative not
only direct but indirect effects of the Federal rules and paperwork
on State and local governments?

Mr. COSTA. Simple is better, in a word. But the fact is that the
less paperwork that we can create, I think the better off we all are,
both on the Federal as well as on the State and the local level.

I am sure, Congressman, you and your colleagues are like myself.
When we go to our districts, usually the second or third thing on
the list of folks that we are meeting with, whether they be a county
or city government, is, you know, we appreciate your help, we ap-
preciate the changes, but can’t you do this in a way that doesn’t
require us to rewrite the State Constitution?

And so all of this effort is really to I think try to reduce the
amount of paperwork, and I think that has to be kept in mind.

Mr. MCINTOSH. I appreciate that. I am going to now turn to my
colleagues, as my 5 minutes has lapsed, and we may cover the dif-
ferent questions I have. I also want to acknowledge another new
member of our subcommittee is here, one of my classmates, the
gentlewoman from Idaho, right?

Mrs. Helen Chenoweth, who we are welcoming as a new member
of the subcommittee, and we welcome her perspective.

Mr. Kucinich, do you have any questions for Senator Costa?
Mr. KUCINICH. I did have a chance to read his testimony. I wel-

come the Senator, having served in the State Senate of Ohio, and
I appreciate the work that you do. And California being a State
that has such an impact on this country, I appreciate you taking
the time to come and testify. Thank you.

Mr. COSTA. Thank you.
Mr. MCINTOSH. I am now going to recognize the vice chairman,

Mr. Ryan, both for questions and also if you would take over the
Chair. I have got an obligation and I will be back in about 10 min-
utes.

Mr. RYAN [presiding]. Thank you, Senator Costa. I wanted to ask
you about some of the overlapping and duplication issues. What is
the State and local officials’ view on the requirement for an identi-
fication and analysis of overlaps, duplications, and potential incon-
sistencies among Federal regulatory processes, including processes
across agencies which impact State and local governments?

Mr. COSTA. We think it is essential. If this legislation is to be
comprehensive, you have to take careful assessment and examina-
tion of where these rules are overlapping, where they are duplica-
tive, and where in making that assessment it becomes very clear,
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both at the State and local level, that the rule is redundant and
therefore unnecessary.

Mr. RYAN. And going on to the State and local’s views, rec-
ommendations for reform, I wanted to get your assessment on the
part of the bill which is section 4(a) in the bill, which requires
OMB to present recommendations to reform inefficient and ineffec-
tive regulatory programs or program components, including the
regs affecting State and local government. Have you taken a look
at that part of the bill, and what is your reaction to that?

Mr. COSTA. We are supportive of it.
Mr. RYAN. Thank you.
Ms. Chenoweth.
Mrs. CHENOWETH. No questions.
Mr. RYAN. Well, thank you very much. I appreciate it.
Mr. COSTA. Thank you, and we look forward to working with you

as the legislation progresses, and thank you for allowing us to tes-
tify this morning.

Mr. RYAN. We will now invite our third panel, Mr. Ed DeSeve,
who is the Deputy Director of the Office of Management and Budg-
et.

[Witness sworn.]
Mr. RYAN. I just want to say it is nice to see you again, Ed. It

has been quite a while. We talked when I used to work over in the
Senate about the District of Columbia provisions of the budget rec-
onciliation bill 2 years ago. It is nice to see you again.

Mr. DESEVE. Thank you, I am delighted to be here. I think that
is a bipartisan success. Mr. Davis—and Mr. Kucinich was a part
of that, and on your left you have one of the key community activ-
ists in the District of Columbia who has been tremendously sup-
portive of community affairs over the years, so I think it is a great
success.

Mr. RYAN. Please proceed.

STATEMENT OF G. EDWARD DeSEVE, DEPUTY DIRECTOR FOR
MANAGEMENT, OFFICE OF MANAGEMENT AND BUDGET

Mr. DESEVE. Good morning. You invited me to discuss H.R. 1074,
the Regulatory Right-to-Know Act of 1999. This bill would require
the Office of Management and Budget to prepare a report on the
costs and benefits of Federal regulations, submitted annually to
Congress, accompanying the Federal budget. H.R. 1074 would sig-
nificantly expand and make permanent what Congress has passed
as appropriation riders over the past 3 years with administration
support.

First, I would like to discuss the prior legislation and how the
Office of Information and Regulatory Affairs implemented it. Sec-
ond, I would like to discuss how H.R. 1074 differs from this prior
legislation, and our serious objections to many of the changes.

As drafted, the administration opposes H.R. 1074. Before you
mark up this bill, we would appreciate the opportunity to discuss
our serious concerns with you and to suggest possible amendments.

The first two riders which we supported were passed on a bipar-
tisan basis. They called upon OIRA to issue an annual report con-
taining two categories of cost-benefit information: First, aggregate
estimates of total annual costs and benefits of Federal regulatory
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programs; and, second, estimates of the costs and benefits of major
regulations issued during the year. Major regulations are defined
as those with economic impact of over $100 million.

OIRA followed the guidance provided by the legislative history in
developing these two reports and compiled the information con-
cerning aggregate costs and benefits from economic studies pre-
pared by outside experts or agencies. Much of the information con-
cerning major rules was based on the economic analysis prepared
by agencies in the course of each rulemaking. Similarly, relying on
studies by outside experts and agencies, OIRA assessed the im-
pacts on the private sector, State and local government, and the
Federal Government in general terms. At the end of these reports,
OIRA published the recommendations.

OIRA views its development of these reports as an incremental,
iterative process designed to improve the quality of economic data.
The content of the 1998 report reflected this incremental, iterative
approach. The report discussed the progress that had been made
and pointed out the need for further improvements in economic
analysis. This 1998 report refined cost-benefit estimates prepared
in the first report and those for previously issued regulations in
order to build a historic data base. The 1998 report also responded
to criticism of the first report by taking steps to standardize agency
assumptions, monetize estimates where agencies had only quan-
tified them.

Last year Congress passed a third appropriation rider which was
broader in scope and more detailed than the first two. I have dis-
cussed OIRA’s plans to implement the 1999 report in my state-
ment.

H.R. 1074 adds considerable detail to what has been enacted be-
fore. We object to a number of its provisions which I would like to
summarize. In addition, Mr. Chairman, I would be happy to give
you a section-by-section analysis in writing for the record.

Mr. RYAN. Without objection.
Mr. DESEVE. First, provisions in H.R. 1074 appear to misunder-

stand what is possible and potentially useful. H.R. 1074 could be
interpreted to require the compilation of data that are not now
available. It does so by eliminating the qualifying phrase ‘‘to the
extent feasible’’ from Section 4(a)(1) and by calling for a quantifica-
tion of cost-benefit analysis where data are not likely to be avail-
able.

H.R. 1074 could further be interpreted, in a way inconsistent
with previous legislative history, as requiring the creation of a
large number of new economic analyses that do not now exist. We
strongly object to having the bill require new economic analyses
when its purpose, as Senator—I’m going to give him a promotion
here—as Chairman Bliley indicated, that its purpose was to codify
the reporting requirements of OMB in statute.

Second, H.R. 1074 calls for macroeconomic analysis and legisla-
tive recommendations that are not appropriate for this report. H.R.
1074 would establish a ponderous institutional structure. That is
hard for somebody from OMB to say: ponderous institutional struc-
ture.

Mr. RYAN. Don’t say it very often.
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Mr. DESEVE. We are opposed to that, and we are opposed to pa-
perwork as well. H.R. 1074 would establish a ponderous institu-
tional structure, given the detailed requirements and many proce-
dures and the serious limitations inherent in cost-benefit analysis.
We strongly object to the detail in these procedures and believe
their cumulative effect will undermine, not enhance, the timely de-
velopment of regulations and of an annual report. We see no need
to require OIRA to consult with, in statute, CEA and CBO. We reg-
ularly work on a staff basis with them.

In conclusion, the bill could be interpreted to limit OIRA’s discre-
tion and flexibility to compile a useful report based on academic
studies and undertake other initiatives. We support public com-
ment on the report, but we do not support the notion of peer re-
view. It would be very difficult to determine who the peer review
selectees should be.

In summary, we urge you to carefully reconsider the complexity
of detail, and look forward to working with you as you move for-
ward with this legislation. Thank you very much.

[The prepared statement of Mr. DeSeve follows:]
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Mr. RYAN. Thank you. Well, I would like to take your attention
to the part of your testimony—you state OMB’s objection to a re-
quirement for an analysis of the direct and indirect impacts of Fed-
eral rules and paperwork on various sectors of the economy and
various factors, the requirement in section 4(a)(2) of the bill, as not
appropriate for this report.

What is OMB’s view of the value of an impacts analysis for State
and local governments, the private sector, small businesses? Would
OMB support a phase-in of the requirement for these sectoral im-
pact analyses?

Mr. DESEVE. We would be happy to work with you to try to de-
termine what is possible and what is useful.

Mr. RYAN. Going to peer review, you just mentioned in your testi-
mony and in your verbal testimony your objection to peer review.
Given the fact that we have peer review in certain areas today,
since agencies have an incentive to low-ball estimates of regulatory
costs and exaggerate estimates of regulatory benefits, and since
OMB has not provided in its first two reports to Congress an inde-
pendent assessment and reestimate of agency estimates, wouldn’t
peer review by expert independent organizations be helpful for
you? Wouldn’t that be helpful in correcting agency estimates?

Mr. DESEVE. Our problem is, in many cases, choosing who the
peer entities are and then following guidance of a third party who
is a nongovernmental entity. We prefer to get public comment, in-
cluding those organizations, and from that public comment use it
to guide the regulatory review process. The agencies themselves
have taken into account consulting studies and scientific data as
they have gone forward, and typically that information is available
to outside bodies.

We get a very large number of comments. We are now doing a
review on actually an implementation of a piece of legislation for
OMB circular A–110. We have gotten over 2,000 comments so far,
most of which has been individual entity comments. So we don’t
think that peer review is really a good idea because it is hard to
choose who the peers are. We would have to deselect certain groups
and select other groups. We think that the public comment process
gives them a chance to do that. We think agencies typically use
qualified individuals in developing the data over time.

Mr. RYAN. Well, let me press on that point with you for a second
longer. Since no comments are on OMB’s draft report to Congress—
provided comments on each part of the draft report, and since OMB
admits there are methodological problems, wouldn’t peer review
strengthen OMB’s final report?

Mr. DESEVE. We don’t think so. We think that the peers them-
selves would be focusing not necessarily on the overall nature of
economic analysis over the overall nature of the process, but rather
specific flaws in the legislation that were germane to their own
points of view. If I were to select the peers, you might disagree
with me not just on their conclusions but also on my process of se-
lection.

The use of peer review in many situations in scientific analysis,
I think, is broad and has been used by agencies effectively. The Na-
tional Science Foundation has peer review of grants. That is appro-
priate as necessary in a broad context at the agency level.
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But when you set it up at the review level, after the agencies
have used their judgment to bring in outside experts, if I brought
in A and B who were known to be of a particular point of view,
you could easily criticize the objectivity of that review.

Mr. RYAN. Noting your concern about that, about tainting the re-
view, you could get peer review from wide ranges of views, people
from different view points; and it sounds like since you are already
cognizant of that problem possibly occurring couldn’t you imple-
ment peer review by getting wide-ranging views?

Mr. DESEVE. It is certainly possible to do so. The cost of that, as
well as the time it takes to do so—and you always exclude some-
body. When you choose a peer, you are always going to say, ‘‘Well,
I have taken 10 individuals or 10 organizations; and I have left out
2 or 3 who will have very strongly held views on the subject.’’ So
I am concerned—we would love to have public comments. We
would like to have any of these organizations provide comments.
And I assume we are also going to have to pay the peers. They are
not going to do it for free. Now, I have got a situation where I
choose a contractor. I can essentially sole-source that contractor; I
suppose I could bid it as well. I am building both time and cost into
the process which is already a long process of regulatory review
and economic analysis along the way.

So we are very encouraging of public comment, but we think the
approach of public comment and peer review is one that is just
going to add complexity to the process.

Mr. RYAN. I hope you rethink that and look at it a little further.
Winston Churchill said that democracy is the worst form of govern-
ment, except all the other forms of government. So it is a sloppy
process. But I think that peer review will help you do your job, will
help you get all of the input that you need. And you can go out and
get diverse points of view. So I hope you rethink that one and take
a look at it, and I would ask you to make that consideration.

Mr. DESEVE. We will be happy to talk to the committee about it
further.

Mr. RYAN. My time has expired. I turn it over to the chairman.
Mr. MCINTOSH. Thank you, Mr. Ryan; and thank you for chairing

in my absence and continuing to do so. Mr. DeSeve, first, welcome.
I understand that you are moving on from OMB and want to wish
you the best in the next phase of your career and take this moment
to thank you for your work on the federalism Executive order. You
were here before us when it was in limbo and that matter was re-
solved, and I appreciate the work that you did on that.

Mr. DESEVE. Mr. Chairman, I guess I ought to be clear. I think
there are still ongoing discussions between the big seven and the
administration to perfect a substitute. I think that is still hap-
pening—ah-hah, a note from the trenches. That is exactly what I
thought. The order was withdrawn, which I think was your rec-
ommendation; and there is continuing conversation between the big
seven and the administration as to what a substitute might look
like.

Mr. MCINTOSH. So we may still be doing some work on that.
Mr. DESEVE. That’s correct. But I think it is consistent with the

concerns that you had about not having the Executive order in
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place. It was withdrawn, and at the same time we are continuing
to negotiate.

Mr. MCINTOSH. Good. Good. And we will continue to watch that
and have our say as well.

Let me ask you on some of your comments here, it is my under-
standing that in the reports that OMB has prepared there has been
public comments to that. Was that process for those reports bene-
ficial?

Mr. DESEVE. We believe it was very beneficial, and we would like
to continue the public comment process in all aspects of the report.

Mr. MCINTOSH. OK. Good. And picking up a little bit on the peer
review, although I think you stated your position well, I have to
say I am skeptical of that, because my experience from govern-
ment—and it is human nature. Nobody wants to have somebody
looking over their shoulder questioning their work, but it is also
healthy. And so I would hope that we could, as Mr. Ryan asked
you, to continue to think about that and find ways where maybe
you all could find constructive ways of making that process work,
and we could get the constructive benefit of that outside input.

The overlaps and duplications and inconsistency and your com-
ments there you were concerned that what the report would end
up focusing on in many cases would be statutory problems that the
agencies have to deal with, where Congress has legislated over the
years and created requirements that create those overlaps and du-
plications and inconsistencies. And I am confident that you are cor-
rect that a lot of that problem comes from the nature of the process
with legislation and different committees, but also different times
in which bills were passed.

But do you see a role where, perhaps, bringing those to focus in
one area, even if it ends up pointing out that we cannot change it
by the regulatory process because we are mandated by law to do
these inconsistent things or overlapping things, that it might then
help us be able to sort them out here and go to the appropriate
committees?

One of the things that Chairman Bliley mentioned was his view
was very much that this would help the committees in their work
as a report on the underlying legislation. And so that perhaps we
could keep that in there; but allow you all, essentially, to focus
where it is legislative versus regulatory in nature.

Mr. DESEVE. Our concern here is that we are breaking new
ground. The economic costs and benefits have been dealt with over
the last 2 years in riders. Now the 3rd year. As we think about
having to codify for a historical base of regulations duplication and
then having to go back and examine where those duplications and
overlaps exist, it is terra incognito for us. It is new territory for us.
We are concerned that it is a very deep requirement that we
haven’t thought through before.

Also in identifying what is an overlap and what is redundancy,
we are going to have to exercise some judgment. One man’s overlap
may be another man’s support in some circumstances. So rendering
that kind of judgment is something that we are concerned about.

We do, under the Executive order, examine the body of regu-
latory statutes or other regulations surrounding a particular new
regulation as it comes forward. So if regulation A shows up, we do
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look and examine the other regulations. We could certainly, in ex-
amining those regulations, indicate the other regulations in that
family that we examined as we do that. That is something that we
could do in that regulatory process. If you mix that into the cost-
benefit report, you get an apple and an orange, or at least an apple
and a kumquat of some sort. You get a blending that, again, adds
in a layer of complexity.

So we would like to talk about achieving the purpose of making
sure that there is an understanding of the other regulations that
surround this one, without forcing us to use either independent
judgment of what is an overlap and what is a duplication or what
is reinforcing. So, again, transparency is certainly something that
we could do, but then to have an analytic judgment requires a
much greater level of work on our part than simply displaying
those overlaps or those reinforcements.

Mr. MCINTOSH. Well, let me say I think it would be helpful to
us in Congress for the executive to go ahead and exercise some of
that judgment; and we may disagree—and certainly the committees
who have written the different legislation may have different opin-
ions—but I think it would be, in general, helpful in the process.

Let me also take a moment to say—and I talked to Chairman
Bliley after his testimony. He wanted me to mention that his goal
was not to create a lot of new burdens for you. You have identified
one that was. And he said he did realize that there may be some
additional things in the legislation; but he was wanting to indicate
a willingness to work with everybody in making sure that that was
not a large additional burden and that his view of the legislation
was that on the whole, it should not be a tremendously new area
of burdens for OMB. There may technically be some new informa-
tion that you are being requested to provide in this report. So he
wanted me to clarify the record on that, based on your question to
him.

Mr. KUCINICH. Will the gentleman yield? I believe that what Mr.
Bliley said is that there would be no new analysis.

Mr. MCINTOSH. Right. And that is what he is asking me to clar-
ify, that there may be a couple of areas the way the legislation is
drafted that might, in fact, be new. I think Mr. DeSeve has pointed
out one here.

Mr. KUCINICH. Does Mr. Bliley intend to correct his testimony?
Mr. MCINTOSH. That is what he asked me to do, correct the

record. That the intent was that there not be a large new burden
coming from those and that he wanted to work with you and me;
that as the legislation went forward, if that was an area of concern,
that we could work together on it.

Mr. KUCINICH. Well, it is an area of concern. I wish that Chair-
man Bliley could have had a little bit more time so that he wasn’t
feeling rushed and, therefore, gave a one-word answer to a question
which has enormous import. Because certainly what underpins this
whole debate is that question about is there going to be new anal-
ysis. And so I certainly take the Chair at his word in relating Mr.
Bliley’s account, but I do think that somehow complicates our delib-
erations here.
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Mr. MCINTOSH. What I might do, if it is all right with Mr.
Kucinich, is ask him if he has further things that he wanted to put
in the record addressing that in particular.

Mr. KUCINICH. First of all, I would have no objection of doing
that, provided that we could also put in some additional questions
so we can carry the debate.

Mr. MCINTOSH. Let me know what your questions are and, we
will make sure that we get the answers for them in the record.

Mr. KUCINICH. I would like to see his statement, and then I
would add my questions, not my questions first and then his state-
ment. That would be too much like Lewis Carroll, and my name
is Kucinich.

Mr. MCINTOSH. We will work with you to make sure any con-
cerns you have got based on what is in the record get answered so
that we can have a complete record on the bill. We will work with
you on that.

Mr. KUCINICH. I am sure we will work together.
Mr. MCINTOSH. My time has expired. I will turn it back to Mr.

Ryan, who is going to continue chairing the hearing.
Mr. RYAN. Mr. Kucinich.
Mr. KUCINICH. Thanks very much. I appreciate it.
Welcome. H.R. 1074 requires a number of new analyses, includ-

ing cost-benefit analyses for each agency program and program
component, Mr. DeSeve. Another new requirement provides that
reports cover costs and benefits for 2 previous years for the fol-
lowing 4 years. In addition, the bill adds that, to the extent fea-
sible, OMB must quantify net benefits and costs for each program,
major rule, and option discussed in any regulatory impact analysis
for any major rule.

So the question comes, does OMB have the resources to ade-
quately conduct such analyses?

Mr. DESEVE. No, sir, not at this time.
Mr. KUCINICH. Why not?
Mr. DESEVE. The budget process didn’t give them to us. This is

a new set of requirements that were not anticipated previously,
and we just don’t have the money for them. It is just not in our
budget.

Mr. KUCINICH. OK. And also if you were to have that imposed
on you, what would be the effect?

Mr. DESEVE. You have to make a calculation, which I have not
reviewed, on the cost of $35 million. To give you an order of mag-
nitude, that would be an increase in the OMB budget in the order
of magnitude of 70 percent to the overall OMB budget. Our budget
is about—roughly $50 million a year. We have roughly 512 employ-
ees, FTE.

Mr. KUCINICH. Let me turn it around now. It is my under-
standing that most of the analyses is done by agencies and not by
OMB.

Mr. DESEVE. And we also rely on third parties who are published
experts in the area and will tend to bracket their opinions. If you
have a published expert over here and everybody agrees published
expert over there, we will show what their estimates would do in
a particular area, as well as relying on the work the agency has
done in terms of the regulation.
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We try to avoid a centralized bureaucracy that in the first in-
stance, de novo, prepares analysis that already has been done by
the agency. We try to avoid that level of overlap and duplication.
We do do quality control. We do the review. We do coordination of
those, but we don’t do the initial de novo analysis ourselves.

Mr. KUCINICH. Are you familiar with the testimony of Dr. Seeker
of the EPA Science Advisory Board? He testified before the Com-
mittee on Science a few days ago.

Mr. DESEVE. I am not familiar.
Mr. KUCINICH. He stated that the new requirement for cost-ben-

efit analyses on regulatory programs, ‘‘Will a new program in re-
search to address the knowledge gaps which inhibit comprehensive
cost analyses.’’ So the question I have: Do agencies currently have
the resources needed to provide adequate H.R. 1074 analyses?

Mr. DESEVE. The problem really is—in his case goes beyond re-
sources. There doesn’t exist a body of work or a body of knowledge
in each program area, in each program component, that would
allow an individual to determine the cost and benefit with the kind
of precision that seems to be called for here. So I think what he
was suggesting is you would have to have a new body of knowledge
created, a new data base, a new set of experiments over a fairly
long period of time. If you are talking about a regulation——

Mr. KUCINICH. Otherwise, we wouldn’t know what we wouldn’t
know?

Mr. DESEVE. That is correct. If you are talking about a regula-
tion that might affect the health of children when they were in
middle age, for example, you would have to have a longitudinal
study over a time period to be able to assess what the benefit of
that regulation was. We just simply don’t know that now.

Mr. KUCINICH. You mentioned before when we were talking
about estimates you really didn’t have one. Could you get—I know
this might do violence to the whole concept of this bill. Could you
give me an estimate of what this would cost?

Mr. DESEVE. Would you like to have it peer reviewed? That was
a joke, I am sorry. I apologize. We will be happy——

Mr. KUCINICH. We take jokes here as long as you don’t turn them
into law.

Mr. DESEVE. We will be happy to try to prepare such a rec-
ommendation and get it back to you. I think we can do that with-
out increasing our staff.

Mr. KUCINICH. OK. Thanks a lot. Thank you.
Mr. RYAN. Mrs. Chenoweth.
Mrs. CHENOWETH. Thank you, Mr. Chairman. In your testimony,

you state that OMB’s view that some of the analytical require-
ments of the bill are not doable and that OMB’s preference really
is a guideline from the Congress that says ‘‘to the extent feasible.’’
Isn’t such a qualifier an invitation for OMB and the agencies to do
less than their very best in this analysis?

Mr. DESEVE. That is a good question, Mrs. Chenoweth; and we
appreciate the fact that Congress has seen fit to give us that guid-
ance in the riders that we have had. They have put that ‘‘to the
extent feasible’’ in the riders. This bill in this particular section re-
moves that.
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The difficulty with feasibility issue here is that you can only do
what you can do. And this creates an expectation that you have the
capability or that there exists the body of knowledge to do some-
thing that is not possible. Albert Einstein tried for years to find the
unified theory of matter, and at the end of his life he realized that
it was impossible for anyone to find a unified theory of matter. But
he spent years and years trying to do that.

We are suggesting that many of the analyses that this bill, as it
goes into greater detail, would have us do, are simply not possible
to be done. And we could spend a lot of money demonstrating the
fact that you can’t do what the bill requires. If you let us exercise
our judgment with public comment in how we exercised our judg-
ment with congressional oversight in hearings such as today and
continuing to try to improve the way we do our work over time, if
you give us the option of trying to use that judgment to determine
what is currently feasible, and then trust but verify. Verify what
we have done is an honest effort. Senator Stevens has looked very
carefully at our reports, as have others. If it is not an honest effort,
then excoriate us for it; and we would hope the public would do the
same.

Mrs. CHENOWETH. See, our concern is that which is being re-
flected by our constituents. And our concern, for example, is that
various budget projections by OMB sometimes are off hundreds of
millions of dollars and sometimes billions. And so we are not ask-
ing you to have your staff project into Einstein’s theories, which
are esoteric in large part to some of us who are on-the-ground ana-
lyzers. But what our constituents are asking us is to push to make
sure that we tighten up the accountability.

If we don’t have language that is very clear and we give the
agency time to develop and do their best job, which I know—I
mean, I know the sincerity in which you offer the comments, but
time has not lent itself to the fact that agencies will get better. By
nature, they tend to get a little more lax; and that is one of the
reasons why the language in the bill is as it is. And I hope you can
join us and appreciate the reason why.

Mr. DESEVE. We do have experience of agency laxity. All of our
agencies are superior. It is like Lake Wobegon. They are all above
average. But we do have to, from time to time, remind them of the
rigor with which they have to do their work; and we do try to set
those standards and set those patterns for agencies where we can.

Mrs. CHENOWETH. Also you stated that OMB’s objections to var-
ious provisions in the bill is we strongly object to having H.R. 1074
require new economic analyses when simply intending to codify
OMB’s annual reporting requirement. The intent of the bill is not
simply to codify an annual reporting requirement, but since the ad-
ditional analysis required are each individually important and
needed for public understanding of the impact. And that is what
we need together to get. That is our goal. The Federal regulatory
programs, what vehicle would OMB prefer for imposition of these
requirements?

Mr. DESEVE. Again, I think I would like to stand with Chairman
Bliley, and he is going to extend his comments; but our point is
that an enormous amount of analysis is currently done by the
agencies in the regulatory process. We then take that body of data,

VerDate 11-MAY-2000 09:02 Oct 31, 2000 Jkt 065955 PO 00000 Frm 00090 Fmt 6633 Sfmt 6602 E:\HEARINGS\57131 pfrm02 PsN: 57131



87

and we review it at OMB. From time to time, we ask for augmenta-
tion of that.

What we don’t do is start de novo ourselves, making a new anal-
ysis based on the facts of the regulation. We don’t go out and look
at the impact of particulate matter in ozone, to take one that has
been very controversial. We rely on the scientific analysis done by
EPA. We then look at that, and we get public comment on that. We
talk to the EPA folks about it. We use our judgment in probing
that analysis.

That is the process we think is appropriate. If you create a cen-
tralized bureaucracy that itself will be doing the economic analysis,
it will so stymie the work of agencies, because it is analysis that
will have to be done twice. We think the right place to do the anal-
ysis, and the people to hold accountable, are the people in EPA, the
people in the energy department, and others who are doing the
analysis in the first place, rather than having us be required to do
it.

Mrs. CHENOWETH. I see my time is up, but I would like to work
with the Chair in submitting more questions.

Mr. RYAN. Without objection. Mr. DeSeve, I would like to con-
tinue on the train of thought you were just on. One of the things
that I think is very beneficial about OMB is the fact that you are
the budgeter for the Federal Government; that you, Ed DeSeve and
the OMB, take the numbers from the Federal agencies on spending
programs; you analyze the data, you analyze what appropriate
spending levels, and you actually cut spending, and you increase
spending, and do your own independent analysis about what kind
of spending levels we have in discretionary spending. You do your
own independent review of the Federal budget, so to speak, and
add your own auditors; and your own staff do independent auditing
fresh from the start. That is a wonderful process that I think helps
us inject fiscal discipline into our Federal budgeting process. Why
not do the same thing for our Federal regulatory process?

One of the greatest things that the OMB has brought to enable
our Federal budget is some type of fiscal discipline, independent
analysis by trained economists and budget specialists to get that
kind of discipline. Why not do the same thing for the Federal regu-
latory process?

Mr. DESEVE. That is a good question. Let me try to use the anal-
ogy, and I hope I will do it properly.

What we try to do at OMB is first get the aggregates right. We
look at the potential productivity, along with Treasury, of the tax
system; and we make projections out into the future with Treasury
about what that might yield. We then, once we have done that,
look at what the agencies’ expenditure requests are; and within the
context of our agreement with Congress as to the balanced budget
caps, we ask the agencies to submit their budgets. We don’t pre-
pare the budgets for them, just as we don’t prepare economic anal-
ysis for rules. We don’t look at the level of the WIC program or the
level of the highway program. That is done by the agencies. We
then analyze that and review it and see, together with Treasury,
together with the Council of Economic Advisers, under the statutes
how that fits.
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We then make independent judgments of our own and pass those
back to the agencies. The agencies typically erupt and reject those
judgments, and back and forth we negotiate with the agencies
based on their budget. The aggregate amount of money that will
move in any year will not be enormous. I hate to characterize it—
but it will be a small amount compared to the work the agencies
have done in preparing their base budgets.

I think the analogy carried forward is that is the way we try to
do rules. We try to set a general framework, a general template.
We try to look at all of the general information; and then as rules
come forward, we work with the agencies who prepared the specific
analysis to fit those in that framework, giving them our best judg-
ment and we fight with them. We sit down—it is not hand-to-hand
combat, but there is a significant amount of tension both with an
individual agency and among a group of agencies who may have
disparate views about a regulation.

Mr. RYAN. I think you just made a perfect point, in that the
agencies are going to ask for the best funding possible. You know,
the most funding for WIC or any discretionary program, and it is
within their interest to push for higher funding. You serve as a
control over that mechanism, over that process. The same, I would
think, would work with the regulatory process.

You talk about the regulations being promulgated by the agen-
cies which have the same kind of incentive built in, which is prob-
ably something that goes beyond cost-benefit analysis, beyond
sound science research. Where we are going to promulgate regula-
tions that may be promulgated through a narrower viewpoint,
OMB can serve as a control to that. And you have this give and
take. Wouldn’t this bill, in my opinion, and peer review and ac-
counting, wouldn’t that supplement your ability to be that inde-
pendent control over the process?

And one of the things I did want to ask you about that—and that
was more of a statement, I know—do you keep a running list of
problem regulatory provisions reported to OMB by the public? I
know you mentioned earlier in your testimony that you think that
the public comment is a wonderful vehicle and something that you
encourage. Do you keep a running list of these things?

Mr. DESEVE. I would have to ask Mr. Arbuckle because I don’t
keep that list. Do we keep a running list?

Mr. ARBUCKLE. Yes.
Mr. DESEVE. I thought we did. In fact, I think we make them

available without a FOIA even in many cases.
Mr. RYAN. It sounds like that would be very, very important for

you to put in the forefront of your mind so that you know the an-
swer to these things.

Mr. DESEVE. I thought I was right, but I wanted to check with
the expert back here.

Mr. RYAN. Well, using this running list, in your 1999 report to
Congress on the cost and benefits of Federal regulation, you in-
cluded few recommendations for reform. Given the fact that you
are keeping the running list, you are serving as the control for reg-
ulations, what process did OMB use to assemble recommendations
for its first and second reports to Congress?
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Mr. DESEVE. I guess I would like to go back to my testimony and
say that in addition to having dialog with people on the Hill who
had put those riders in place, we ourselves talked with the agen-
cies, we consulted experts who had provided other background and
testimony, and we looked at the public comments as we assembled
our recommendations. And at end of the day they were rec-
ommendations of the OIRA staff. I don’t believe I have left any-
thing out in that process, but let me check. Yeah.

Mr. RYAN. Do you believe you are going to have more rec-
ommendations in the forthcoming report?

Mr. DESEVE. I think I’m trying to make improvements in each
report. We would be happy to talk to the committee about the na-
ture of those recommendations as well.

Mr. RYAN. And you have a process in place that sort of vets the
public complaints and the independent analysis?

Mr. DESEVE. Yes, we do.
Mr. RYAN. OK. Mr. Chairman?
Mr. MCINTOSH. A couple more. I just wanted to followup, Mr.

DeSeve, on your testimony regarding the impacts of the Federal
rules on different sectors. And I think the prepared statement said
that they were not appropriate for this type of report.

But let’s take each of them separately and try to look at that
more closely. For the State and local governments—and I think the
statement says generally, nor will OIRA be able, except in very
general terms, be able to discuss the impacts on State and local
governments. Since this requirement we heard earlier today from
the Senator from California is important for the State and local
government community and they look forward to having the appen-
dix with the different comments on those particular areas that af-
fect their level of government, wouldn’t it be better if OMB could
prepare the impact analysis and perhaps reach out to the State
and local representative government agencies and work with them
to develop a way in which that impact analysis could be done that
would be meaningful to them and let—I think, as I understood it,
not only to get a heads-up of what will be coming but also what
is happening and what analysis the government has on why they
want to impose the different regulatory burdens on the State and
local governments so that they can then do their jobs in trying to
comply with those different requirements.

Mr. DESEVE. I think that what we are concerned about and I
think you are referring to the same section I am, 4(a)(2), which re-
quires an analysis—and this is the expansion that we are con-
cerned about—an analysis of ‘‘direct and indirect impacts’’ without
defining indirect impact. I don’t know what an indirect impact is
‘‘of Federal rules and paperwork on Federal, State, local, tribal, pri-
vate sector, small businesses, wage, consumer prices productivity,
economic growth and distributional effects.’’

If you think of that in terms of matrix, if you were trying to do
a matrix of that, and if then you put on top of that matrix not just
by agency, by department, but if you went back to 402(a)(1)(B),
where it is agency, program, and program component, and you de-
lete the reference ‘‘to the extent feasible,’’ you begin to develop an
aggregate process where the matrix has agency, program, program
component; and then it has the categories that we have discussed
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here, direct and indirect, Federal, State, local, and so on. We are
concerned that the complexity that you bring—essentially there is
no discretion on our part to try to aggregate some data as we have
tried in the past—imposes a work burden on us that is undoable
and doesn’t add, particularly, in the value.

First of all, the agencies have typically gone through a process
of posting the regulation for comment and have received comments
from State and local governments, which they take into account
and we take into account, as the regulation comes forward. And we
also try to explain the process we use each year in analyzing the
burden.

Our problem here is with the complexity of this tool to provide
a distinction as to the costs and benefits. That is our concern.

Mr. MCINTOSH. But given that there is a problem—and I think
we have heard over and over again that the State and local govern-
ments, in particular, as well as the private sector, I think that
there is a problem of the cumulative impact on much of these regu-
lations—wouldn’t it make sense to have that type of matrix and
disaggregate the analysis to figure out, OK, the overall burden is
too great; and we are hearing that over and over and over again
from different sectors. Let’s figure out where we get the most ben-
efit for the cost and where we get the least benefit for the cost.

And, presumably, some people would argue in some cases you get
more cost than benefit. And target the effort for reform there. But
to get to that, I think you need to have that matrix that you de-
scribed so that you can have the disaggregated data and the anal-
ysis; and then as a policy matter, both in the executive branch and
in the legislative branch, be able to focus the attention on those
areas where we could do better essentially.

Mr. DESEVE. Our grave concern is twofold. It is one that we lit-
erally don’t have the resources for that. Mr. Kucinich has given us
an estimate. We will develop an estimate for what that would cost.

And second, for many of the regulations, the uncertainty of the
information with which we deal, especially if you try to begin
disaggregating it down to the lower levels on the indirect costs to
a tribal government of an air quality regulation, if we have no ‘‘to
the extent feasible’’ language, we literally would have to do—again,
I realize I am taking this to a place that you don’t intend; but you
see my concern about clarity—we would be required, if there was
a tribal government that was potentially in the air path of a par-
ticular plant, to analyze the cost and benefit on that tribal govern-
ment of the regulation. They would have a right to expect under
this legislation that we did that. We just think that that is a level
of detail that would create grave difficulty for us.

Mr. MCINTOSH. Given that—and I appreciate your willingness to
provide that analysis of the cost—would OMB be more amenable
or willing to consider, perhaps, phasing in those requirements?

Mr. DESEVE. We have indicated a willingness to talk to the com-
mittee about how the bill might be modified in those regards, yes.

Mr. MCINTOSH. OK. And then the other thing, would it perhaps
be helpful if you could be given explicit authority in this bill to es-
sentially require the agencies to undertake some of that
disaggregate analysis so that you are not having to create—per-
haps they are doing it already. Perhaps they need to be directed
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to use some of their discretionary resources in that way—so that
we don’t have to buildup as large a body at OMB?

Mr. DESEVE. We certainly expect them to do it. In fact, I think
in the Executive order of the President, we require them to do it.

Mr. MCINTOSH. And I understand how these things go. They
have different priorities, and you are telling them we need to do
these. Perhaps by putting it in the law, we can give OMB a little
extra muscle in getting those priorities done. Because I do think it
is helpful, is what it comes down to in the end. And the more de-
tailed information, I have found, the better able to reach a con-
sensus. Because if we start looking at the large picture, then you
get battle lines drawn between, well, they are trying to attack the
environment and we say, you are trying to impose too much cost.
And if we can get down to some detailed areas, then I have found
in the past, yes, consensus can be developed OK. We can do a bet-
ter job, to use your example, without knowing what would be the
tribal impact on air regulations; and people may be willing to say
we can find a way to solve that unusual cost.

So my view is it would be beneficial, and let’s work together with
you on a way to figure out what the cost would be to OMB and if
there are ways to reduce that by empowering you to have the agen-
cies do the work for you.

Mr. DESEVE. We are always pleased to work with the committee,
especially in those areas.

Mr. MCINTOSH. Great. Thank you. I have no other questions.
Mr. RYAN. Thank you very much, Mr. DeSeve.
Mr. DESEVE. Thank you, Mr. Ryan.
Mr. RYAN. We will now call our fourth panel. Thomas Hopkins,

interim dean of College of Business at the Rochester Institution of
Technology; Angela Antonelli, director of the Thomas A. Roe Insti-
tute for Economic Studies from the Heritage Foundation; Wayne
Crews, director of competition and regulatory policy from the Com-
petitive Enterprise Institute will be joining us, as well as Lisa
Heinzerling, professor of law at Georgetown University Law Cen-
ter. We will now turn this over to the chairman, the real chairman.

Mr. MCINTOSH [presiding]. Thank you, Mr. Ryan. It is also a de-
light to know that the committee is in capable hands when I have
to step out of the room.

Welcome to this panel. I appreciate all of you coming. We do ask
our witnesses to be sworn in, so if you would please rise.

[Witnesses sworn.]
Mr. MCINTOSH. Thank you. Let the record reflect that each of the

witnesses answered in the affirmative.
Today, we will hear first from Dr. Hopkins, who is the interim

dean at the College of Business at Rochester Institute of Tech-
nology. And, Dr. Hopkins, I am familiar with some of your early
research in the 1980’s on the cost of regulation. That was one of
the first that I saw where someone in the academic community
tried to tackle the question for us, and so I appreciate that and
your background and welcome you here today before our sub-
committee.

And all the witnesses are welcomed to submit their full testi-
mony for the record and I would ask each of you to perhaps sum-
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marize it for 5 minutes or so, or whatever time you end up taking;
but we will kind of speed it along that way. Dr. Hopkins.

STATEMENTS OF THOMAS D. HOPKINS, INTERIM DEAN, COL-
LEGE OF BUSINESS, ROCHESTER INSTITUTE OF TECH-
NOLOGY; ANGELA ANTONELLI, DIRECTOR, THOMAS A. ROE
INSTITUTE FOR ECONOMIC STUDIES, THE HERITAGE FOUN-
DATION; CLYDE WAYNE CREWS, JR., DIRECTOR OF COMPETI-
TION AND REGULATORY POLICY, COMPETITIVE ENTER-
PRISE INSTITUTE; AND LISA HEINZERLING, PROFESSOR OF
LAW, GEORGETOWN UNIVERSITY LAW CENTER

Mr. HOPKINS. Thank you, Mr. Chairman and members of the
committee. I am pleased to have this opportunity to present my
views; and with the chairman’s permission, I would like to submit
my written statement for the record and to simply discuss some of
its highlights here.

Mr. MCINTOSH. Great.
Mr. HOPKINS. I am here to speak in support of the proposed Reg-

ulatory Right-to-Know Act, which I think would be a major step to-
ward meeting the need for accountability and transparency in regu-
latory policy. I commend the Members for considering this bill.

This proposed legislation builds upon Public Law 105–61, which
directed the Office of Management and Budget to prepare a regu-
latory accounting report with many elements now incorporated in
H.R. 1074. OMB’s resulting report, its second such undertaking,
was published February 5, 1999. H.R. 1074 would establish the im-
portant principle that a report of this nature, with improvements,
should be a regular part of the annual cycle of government report-
ing, rather than an ad hoc and intermittent exercise.

The existence of OMB’s initial two reports indicates that such a
task can be accomplished, although considerable improvement is
needed. The 1998 OMB report overstates benefits and sidesteps
costs in a way that H.R. 1074 would preclude, thanks in part to
the peer-review provisions in section 7 of the bill.

Certainly in any consideration of ways to improve government
operation and effectiveness, spending programs and regulatory pro-
grams should receive more parallel and balanced attention; and
H.R. 1074 would foster such possibilities. Several years ago, OMB
began moving in this direction by linking regulatory spending with
fiscal spending in the unified budget documents. Such practice
should be reestablished. Indeed, OMB then articulated a strong
case for a regulatory budget, somewhat comparable to our fiscal
budget. H.R. 1074 would set the stage for just such a budget, and
OMB’s archives provide compelling justification.

In my view, the single most valuable contribution of H.R. 1074
appears in section 6(a), which calls for standardization of the cost
and benefit data which agencies would be required to provide. The
value of this requirement is further enhanced by its applicability
to all Federal regulatory agencies and to paperwork. Fortunately,
section 3’s definition, as I read it, does not exempt the so-called
independent agencies; and section 4 specifically includes paper-
work, much of which, particularly tax paperwork, OMB would pre-
fer to exclude. The peer review of section 7 would provide much-
needed quality assurance.
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Every President since Richard Nixon has issued Executive orders
directing regulatory agencies to estimate likely benefit and cost be-
fore adding major new regulations. Regrettably, agencies, especially
the independent agencies, routinely either have ignored such re-
quirements or have provided estimates that lack comparability in
important respects, such as discounting practices. OMB guidance to
agencies, while generally sound, has not called for common data
formats and methods, unlike such guidance documents issued by
other countries. Agencies are not given discretion to utilize varying
accounting practices in reporting their fiscal outlays, and neither
should they in reporting regulatory effects.

In my view, the paramount need is for sound and timely esti-
mates of incremental effects of every major new regulation and of
the most prominent components of each relative to alternatives.
Armed with such information, it would be far easier to avoid ineffi-
cient regulatory action. This would be no small accomplishment,
given the finding of the American Enterprise Institute’s Robert
Hahn that half of all environmental, health and safety regulations
adopted since 1990 are producing annual costs that exceed their
benefits. This is, of course, not inconsistent with OMB’s conclusion
that net benefits of all such regulations as a group are positive.
Some particular regulations are remarkably efficient, but many are
quite unproductive. The Federal Government routinely by regula-
tion mandates inefficient uses of resources. If we truly want to con-
tinue shooting ourselves in our feet, collectively, I think it only fair
that we have a count of the bullet holes. This H.R. 1074 would ac-
complish. The bill’s definitions of benefit and cost in section 3 are
sound and exactly what the accounting statement of section 4(a)(1)
should be based upon.

I do not mean to imply that the other provisions of H.R. 1074
lack merit. Indeed, each would foster progress toward better regu-
latory outcomes. Aggregate measures, in particular, would help
citizens gauge the overall intrusiveness of government mandates
relative to taxation. It makes little sense, for example, to advocate
tax reduction if, as sometimes happens, we then get what amounts
to an offsetting increase in budget requirements. If budget con-
straints cause the government to step back from spending tax reve-
nues on some new initiative, it now is all too easy for the same ini-
tiative to be accomplished through government regulation that
forces business or state-local government to pick up the tab. A
water treatment plant can be built either with Federal funds or
with federally mandated use of local funds, for example, we have
no analogous constraints or even consistent measures on overall
regulatory spending.

I thank you for the opportunity to participate in this hearing.
H.R. 1074 is a most promising initiative, and I hope the committee
finds my suggestions constructive and supportive.

[The prepared statement of Mr. Hopkins follows:]
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Mr. MCINTOSH. Thank you, and I look forward to the question-
answer period to explore some of those suggestions with you. Our
next witness will be Ms. Antonelli from the Heritage Foundation.
Thank you and welcome as a fellow former alumni of OIRA to both
you and Dr. Hopkins in that regard.

Ms. ANTONELLI. Thank you, Mr. Chairman. And thank you for
allowing me to testify on the Regulatory Right-to-Know Act of
1999. As a member of the public, as an interested citizen, and as
a former employee of the office that has produced these kinds of
reports in the past, I have submitted comments to OMB on both
the first and second annual draft reports before they were sub-
mitted to Congress; and I believe these reports provide important
information and must be preserved and enhanced. I will present
some brief remarks, but ask that my full statement be placed in
the hearing record.

Mr. MCINTOSH. Seeing no objection.
Ms. ANTONELLI. I want to applaud you, Mr. Chairman, for your

continued commitment to making the Federal regulatory system,
its more than 55 agencies, 125,000 rule writers, and $17 billion in
annual spending, accountable to the American people for the more
than 4,000 final rules they produce each and every year.

Since 1995 Congress has taken a number of important steps to
demand accountability and common sense in how the Federal Gov-
ernment regulates and empowers the public to play a more in-
formed role in shaping Washington’s regulatory priorities. Indeed,
the Heritage Foundation reported in a report released last summer
in examining the implementation of the Congressional Review Act,
we were able to show that more than 8,625 final rules were issued
by Federal agencies in a 24-month period; 125 of those rules during
that 2-year period alone were major rules. That means that at a
minimum they cost the economy $12.5 billion.

But as we know, one rule alone, the PM and ozone rule, costs
significantly more than that, somewhere on the order of $60 billion.
So if we look at new regulatory taxes imposed on the public in just
a 2-year period, thanks to the Congressional Review Act, we now
know that somewhere on the order of $60 billion to $100 billion in
new regulatory taxes were imposed on the economy during that
time. That is valuable information we didn’t have before.

Similarly, in studies that the Heritage has done since 1996 on
the Unfunded Mandates Reform Act, which were subsequently con-
firmed by the Congressional Budget Office, has shown the benefits
of providing information on the economic impact of proposed new
mandates. The result of this information, confirmed by CBO, has
indicated that Congress has saved several hundreds of millions of
dollars in the costs of mandates that it might otherwise have im-
posed on the public. So this information is valuable to the public.

The Regulatory Right-to-Know Act continues providing the public
this type of information. It proposes to make permanent a report
by the White House Office of Management and Budget that Con-
gress has asked for in each of the last 3 fiscal years. Congress has
asked for these reports because the public has a right to know
about the costs and benefits of Federal regulatory programs. It is
also entirely reasonable to demand that agencies work harder and
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smarter, not necessarily having to spend more money, so that tax-
payers don’t have to.

The health of our Nation’s economy and even more importantly
a desire to achieve the highest levels of investment in public
health, safety, and environmental protection demands that Con-
gress empower itself and the public with the information analysis
about the benefits and consequences of Federal regulations and
Federal regulatory programs.

As one recent study noted, regulations can become an obstacle to
achieving the very economic and social well-being for which they
are intended. Until the Congress and the public demand more in-
formation and accountability from regulators in order to engage
them in a debate about regulatory priorities and spending the same
way we do about the annual Federal budget, not much change can
or should be expected. A proposal like the Regulatory Right-to-
Know Act represents an effort to bring the costs and benefits of
regulation out into the sunshine so that the public and its rep-
resentatives can be better informed about the less-than-obvious im-
pacts of regulation and do a better job establishing priorities in
spending.

Indeed, it brings out into the sunshine the types of value judg-
ments that unelected regulators make on behalf of the public every
day and bring them out into the sunshine so that everybody may
see the value judgments that these unelected regulators make; and
these judgments will be held up to the critical eye of economic and
scientific expertise and best practices to ensure that they are not
simply judgments based on political expediency.

Environmental consumer groups and others will, like Chicken
Little, cry that the sky will fall because of this proposal. Ironically,
they will conveniently argue that the public’s right to know in this
instance, to have more information rather than less, actually
threatens the public health and well-being. Indeed, many of these
groups are interested in preserving and defending the current sys-
tem. But what are they really defending? Bureaucracies that are
accountable to no one, that demand and spend resources as if they
are unlimited and that fail to set priorities.

And what are the real costs? As a 1994 Harvard University study
that examined 500 life-saving interventions concluded, we could
save 60,000 more lives a year if we were able to more effectively
set priorities to protect the public from the most serious risks they
face. So the real costs are lives that could have been saved but are
not because we are denied information that helps us to see what
must be done versus what it feels good to do.

As Representative Ryan and others have noted, information is
good and it empowers people; and I strongly believe that a more
informed democratic process ultimately will give us a Nation that
can devote more, not less, resources to the types of policies that
will save lives, improve the quality of our lives and environment,
and allow us to be more prosperous.

The Regulatory Right-to-Know Act of 1999 is a good proposal;
and it builds on a number of important and valuable lessons, as
Dr. Hopkins has pointed out, that Congress has learned more re-
cently through these two reports but also through the work of OMB
in the past. Some of the elements that the Regulatory Right-to-
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Know Act builds on, as I noted previously, it recognizes the impor-
tance of aligning regulatory spending and priorities with the Fed-
eral budget; it recognizes that assessments in costs and benefits of
individual rules is as important, if not more important than, aggre-
gate costs and benefits; it recognizes that agencies lack consistency
in their benefit-cost methods; it recognizes that regulators are in-
herently self-interested, so more independent review is essential; it
recognizes that OMB and the regulators have the responsibility for
developing recommendations for regulatory reform; and it recog-
nizes that OMB and the regulators are not necessarily interested
in presenting information to Congress and the public in a way that
will be useful or helpful, as Representative Chenoweth under-
scored.

Mr. Chairman, let me just conclude by, again, congratulating you
and your colleagues on both sides of the aisle for understanding the
importance of the public’s right to know more about the benefits
and costs of regulation. The Regulatory Right-to-Know Act is a
good step in the right direction because, one, it builds on previous
accounting statements; two, it makes such accounting statements
permanent so that Federal regulators start taking it seriously and
they know they will be held accountable each year by Congress and
the public; and most importantly, three, it empowers the public to
more effectively debate regulatory priorities and spending in the
same way they debate Federal budget priorities and spending each
year, by linking these two together. I hope Congress will continue
to build and effectively oversee the implementation of this frame-
work in the years to come.

Thank you, Mr. Chairman, and I would be happy to answer any
questions.

[The prepared statement of Ms. Antonelli follows:]
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Mr. MCINTOSH. Thank you, Ms. Antonelli. Our third witness on
this panel is Mr. Wayne Crews who is the director of competition
and regulatory policy at the Competitive Enterprise Institute. And
I am familiar, Mr. Crews, with your work for many, many years
now in terms of analyzing what those costs and benefits are in the
Federal regulations. Feel free to summarize your testimony and
share with us a summary of that, and we will include the full testi-
mony into the record.

Mr. CREWS. Good morning, Mr. Chairman. Thank you very much
for the invitation to speak. And these comments are limited to 5
minutes, so I would ask permission to insert my full comments and
charts into the record.

Mr. MCINTOSH. Seeing no objection.
Mr. CREWS. I appreciate the opportunity to appear today. CEI is

a nonpartisan, nonprofit public interest group that educates jour-
nalists, policymakers, and other opinion leaders on the free market
alternatives to political programs and regulations. Among CEI’s
goals are regulatory process reforms, of which the Regulatory
Right-to-Know Act is a perfect example, as well as reforms in such
areas as antitrust and electricity reform.

One key CEI product is the annual report called ‘‘10,000 Com-
mandments: An Annual Survey of Regulatory Trends.’’ The 1999
edition will be released this week. This report is an effort to con-
solidate the mounds of regulatory data, facts, and figures from gov-
ernment and other sources in a simple, straightforward fashion.
Many of these elements are the very stones and mortar whose re-
porting the Right-to-Know Act would make mandatory and official.

To put the case for the Right-to-Know Act in some perspective in
my handouts and in my written testimony, figures 1 and 2 present
the information on the costs of regulations and the numbers of reg-
ulations across the various agencies, the numbers of regulations af-
fecting small businesses and State and local governments. So I
would refer you to that for some excerpts.

In our view, though, too much legislative power is delegated to
agencies in the first place. That allows Congress to simultaneously
take credit for popular legislation while scapegoating agencies for
compliance costs. So rather than solely denounce OMB or agencies
or scold OMB for failing to properly audit regulators, regulatory re-
form ultimately must institute greater congressional accountability,
too.

But even if Congress were required to approve every agency reg-
ulation, the Right-to-Know Act’s disclosure provisions would still be
essential. The Right-to-Know Act reemphasizes the role of central
regulatory review and makes permanent—takes permanent regu-
latory disclosure to its next logical level, given recent reforms ad-
dressing paperwork, unfunded mandates, congressional review of
regulations, and small business regulatory relief.

A modification of the Right-to-Know Act that would be of im-
mense value would be to summarize and assemble the data that
are already available, but scattered across agencies and in reports
like the ‘‘Unified Agenda of Federal Regulations,’’ which is pub-
lished twice annually and the former regulatory program that con-
tained an annual report on Executive Order 12291 that summa-
rizes considerable data on agency activities.
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Figure 5 in my testimony suggests report card information that
could be summarized in the annual Federal budget including—and
this is very simple to gather—numbers of major and minor rules
by agency; rules featuring and lacking cost tallies; major rules re-
ported on by the GAO in its regulatory data base; rules with statu-
tory and judicial deadlines; and rules impacting small businesses
and State and local governments.

A report card would help emphasize that Congress put in place
many of the statutory deadlines that hinder analysis in the first
place; and knowing the percentages of rules without benefit cal-
culations would alone help reveal whether or not we can truly say
regulations overall do more harm than good.

Focusing on regulatory costs alone rather than benefits does not
mean benefits can be ignored, rather they should simply be ad-
dressed differently. Congress presumably knows the benefits it is
seeking when it passes legislation, and it must set regulatory prior-
ities on that basis. As a practical matter, OMB will probably never
come close to reviewing all the agency benefit estimates anyway.
Cost estimates are a different matter.

The Right-to-Know bill assumes benefit estimates are there for
review in the first place, but they really won’t be until legislation
mandating cost-benefit analysis and risk assessment is enacted. In
the 1998 report to Congress, the OMB reviewed less than 1 percent
of agency final rule documents. Moreover, since the OMB mone-
tizes benefit estimates primarily where an agency has already
quantified them, agencies may learn quickly to avoid scrutiny by
not quantifying benefits at all. Furthermore, the Right-to-Know
Act’s own calls for inclusion of nonquantifiable benefits may invite
more yawning canyons like OMB’s $30 million to $3 trillion net
benefit estimate, which makes impossible the kind of point esti-
mate for regulatory benefits that some commenters on OMB’s re-
ports have advocated.

Relieving agencies of benefit calculation responsibilities avoids
these problems and leaves agencies free to fully address the direct
and indirect costs of their regulatory programs. In keeping with
regulatory cost disclosure, today’s $100 million major rule thresh-
old which allows $99 million rules to escape scrutiny to be lowered
to, for example, $25 million, and major rules could be broken up
into separate categories representing increasing costs, as figure six
in my written testimony shows. That is one example.

But as long as the Right-to-Know Act does require benefit cal-
culations, the OMB must be more willing to criticize agency benefit
claims. OMB has the experience and the know-how to create a ben-
efit yardstick of its own, so to speak. OMB could present question-
able rules by comparing them to the alternative benefits that could
be gained if compliance costs went, instead, toward hiring police-
men or firemen or buying smoke detectors or simply buying buck-
ets of white paint to paint lines down the center of rural roads.

Simplifying steps such as producing uncomplicated report cards,
emphasizing costs, and creating multiple classes of major rules
could help maximize OMB disclosure and solidify the Regulatory
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Right-to-Know Act’s success. And figure seven in my testimony re-
caps some of those steps and provides thoughts for future reforms.
And I think the Right-to-Know Act is a great step forward, and I
appreciate the opportunity to testify. Thank you very much.

[The prepared statement of Mr. Crews follows:]
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Mr. MCINTOSH. Thank you Mr. Crews, I appreciate you coming
today. Our final witness on this panel is Professor Lisa
Heinzerling, who is from Georgetown University Law School; and
I appreciate your coming, Professor. You, too, please feel free to
summarize your testimony; and we will include the entire docu-
ment into the record.

Ms. HEINZERLING. Thank you very much. That is what I would
like to do.

H.R. 1074 is called the Regulatory Right-to-Know Act. The prob-
lem with this name and with this bill is that the public will likely
know less rather than more about Federal regulation if this bill is
passed.

The reason is that the bottom-line estimates of costs and benefits
required by this bill will necessarily reflect moral judgments which
many members of the public will not know are reflected in the
numbers, judgments with which many Americans may disagree.

This problem famously plagues cost-benefits analysis in general.
It is compounded, I believe, by the mammoth cost-benefit analysis
required by this bill, which will incorporate hundreds, if not thou-
sands, of judgments that will be invisible to the person who simply
reviews the numbers that the bill produces.

I will give just one example here in my oral remarks this morn-
ing of such a judgment. It concerns the calculations of the benefits
of Federal rules that are designed to save human lives. Specifically,
this judgment involves the relative value of present and future
lives.

Now, many of you—you may know that Federal rules save lives
over different time periods. For example, a rule that requires air
bags in cars may immediately save the life of a person who other-
wise would have died in a car accident. On the other hand, a rule
reducing exposures to arsenic may prevent a person from being di-
agnosed with cancer some years after the exposures would have oc-
curred.

A person analyzing the benefits of lifesaving rules must, there-
fore, decide how to treat lives saved in the future as compared to
lives saved today. In previous reports on the cost benefits of Fed-
eral regulation, including reports by OMB and by private analysts,
the estimates of costs and benefits have incorporated a technique
called discounting, which effectively assumes that lives in the fu-
ture are worth less than those saved today. The study cited this
morning by Ms. Antonelli, for example, the Harvard study cited by
her, incorporated the technique of discounting in reaching its con-
clusions.

Discounting subtracts from future benefits a fixed percentage for
every year that passes before benefits accrue. In my example, it
would mean that we should spend less to save a person from can-
cer than from death in an auto accident merely due to the passage
of time between the harmful event and death.

In effect, discounting devalues lives saved in the future, even, for
example, the lives of our own children, compared to lives that will
be saved today. My own research has found that widely circulated
estimates of costs per life saved are heavily influenced by dis-
counting. Reported regulatory costs have been up to 1,000 times
higher if one discounts than they are if one does not.
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It would surprise me to learn that most members of the public
are aware of the influencing of discounting on existing estimates of
benefits. And, therefore, this is just one illustration of the way in
which estimates of benefits and costs that are highly aggregated
may mislead the public.

Highly aggregated estimates like those required by H.R. 1074
embody hundreds of assumptions like the ones I have described.
These are assumptions about which ordinary people, not experts,
likely have opinions and legitimate opinions. These assumptions
are buried in a cascade of seemingly objective numbers in reports
like those required by this bill.

In my own work on cost-benefit analysis, I have found that it is
necessary to trace factual claims back through four or more ref-
erences before I finally find the original source. And unless one
does such excavation, the numbers that are reported cannot be
evaluated; and the numbers themselves threaten to become the
central concern, rather than the values and the assumptions that
underlie them.

In conclusion, therefore, when it comes to numbers, less can be
more. Thank you very much.

[The prepared statement Ms. Heinzerling follows:]
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Mr. MCINTOSH. Thank you professor. I appreciate your coming
today. Let me now turn to the question and answer section that we
want to do on this area. And, first, direct these questions to each
of the witnesses and perhaps you can give brief yes-or-no answers
if that is possible so we can cover most of the territory.

But the first one is what is your view, positive or negative, on
peer review by two or more expert organizations for the report, and
do you think such peer review would improve OMB’s analysis and
their report? If you don’t mind, I am just going to go down the line
starting with Dr. Hopkins and have you comment briefly on that.

Mr. HOPKINS. Thank you, Congressman McIntosh. Peer review is
an established part of the science of regulation, and in my own
view neither the physical nor the biological sciences are vastly less
uncertain than economic analysis. I think peer review which has
proven to be useful in the scientific aspects of regulation would also
prove to be quite useful in the economic aspects of regulation.

Mr. MCINTOSH. Thank you. Ms. Antonelli.
Ms. ANTONELLI. I echo Dr. Hopkins’s statements. I would add

again that peer review is critical. I think the number of organiza-
tions that are involved is less important to me than it is to ensure
that the organizations are truly independent and the reviewers
have established credentials in regulatory analysis, cost-benefit
methods, and so on. It is also extremely important that there be
no conflicts of interest with those who are participating as peer re-
viewers and that any peer-reviewing organization ideally does not
receive any government money from any of the Federal regulatory
agencies.

Mr. MCINTOSH. Mr. Crews.
Mr. CREWS. I think peer review of the agency analysis is impor-

tant as well. I think the biggest debate you had here today is over
who is going to pick who does the review, how many reviews like
that will be done, and whether the review is needed on top of the
public comment process that already takes place.

I think doing the peer review, once the public comment process
has taken place and you have a final report, makes a lot of sense,
even if that peer review doesn’t get incorporated into that report.
What it will really address is the way the next year’s report is
going to look. And that, I think, is very important.

So the peer review does matter a lot. It should be done. Getting
over the question of who decides who does the peer review may be
something that you address the way you sometimes appoint con-
gressional commissions, you have the minority and minority side
each appoint, or pick, who you want to do a review and have it
done that way.

Mr. MCINTOSH. Professor Heinzerling.
Ms. HEINZERLING. My view of peer review is negative in this con-

text. Peers cannot produce numbers that are not available. And a
large part of the problem with this bill is that it requires the pro-
duction of numbers that are not available. Or if those numbers are
produced, then that will mean the systematic undercounting of cer-
tain benefits. In the environmental context, for example, in many
cases the benefits of rules cannot be quantified. Peers will not aid
in the development of those data.
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In addition, my opinion is that many of the most fundamental
questions that underlie these analyses are not scientific questions.
They are not questions that experts are entitled to address.

Finally, I would say that peer review is most useful when it can
serve as a credible tie breaker. In the case of OMB’s most recent
report, for example, the estimates for the—net benefits of environ-
mental regulation ranged from, I believe, a negative $70 billion to
a positive $300 trillion, something like that. The estimates were in-
credibly wide ranging, in other words. And yet the EPA report on
which the high estimate was based was peer reviewed. And so that
you might end up with a situation in which you ask a credible sam-
pling of experts what their opinions are and you end up with the
same wide range as before.

Mr. MCINTOSH. My understanding of peer review in the scientific
context is not that it breaks ties, but it just makes sure that the
methodology is standard in producing the analysis of the data. And
I think we should be careful and not expect too much from this bill
or this report.

And you are correct, Professor. There are some policy judgments
that are infused with it. But the idea would be to provide data that
would then let the policymakers who, perhaps, have differing views
in Congress and in the executive work on a common set of data in
making their policy judgments on that.

Let me ask also the requirement for OMB to include an appendix
in its report addressing comments from the public and the peer re-
viewers. If we have that, is that something that you all would view
as valuable? Dr. Hopkins.

Mr. HOPKINS. Yes, I think it would be quite valuable for OMB
to need to confront and address all serious comments from out-
siders.

Mr. MCINTOSH. Ms. Antonelli.
Ms. ANTONELLI. Yes, I think it is absolutely critical that this in-

formation be provided in an appendix. I think maximizing full dis-
closure is absolutely critical.

Mr. MCINTOSH. In your experience, by the way, you indicated
that you did submit comments. How thoroughly did OMB respond
and adopt changes in response to those comments?

Ms. ANTONELLI. I would say that between the first and second
annual report, the second report was an improvement over the first
report. There is still a long way to go. And I think, depending on
what your expectations are—how much more there is for them to
do.

In terms of the comments that I submitted—and I am aware of
the comments that a lot of other folks have submitted to OMB
when it issued its draft report—there are a lot of concerns. One of
the most significant concerns is the degree to which OMB exercises
any of its own judgments on the numbers that are provided by the
agencies.

Other issues get to the types of costs that are included and the
inclusion of indirect costs, for example. Another example is the in-
clusion of rules by independent agencies, and that is an example
where a lot of independent agencies don’t analyze the costs and
benefits of their own rules. And that would be a nice instance
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where OMB could probably, given its expertise, offer some insight
into things like that.

And then another big issue, controversial issue, with the report
has been EPA section 812 report, and lots of comments with re-
gards to how those benefit estimates were derived. Because if you
put them in some type of context like the size of our economy and
our output every year, as OMB even pointed out in that report, it
is somewhere on the order of—I can’t remember the exact num-
ber—$1.2 trillion in output attributable to the Clean Air Act annu-
ally. And that is the equivalent of saying that every year people de-
cide that 25 percent of their personal income is going to be devoted
to simply focusing on the benefits of clean air. And I think when
you put the size of that annual benefit estimate into the overall
input and then break it down into individual households and how
much of their own income they are devoting to this, it raises a crit-
ical eye because it really doesn’t seem to make a lot of sense. And
so there are problems with those kinds of benefit estimates that got
a lot of attention but not a lot of response.

Another criticism of the report is the extent to which, while they
say they look at academic and peer-reviewed cost and benefit esti-
mates that are out there, in the case of EPA 812, the George
Mason University, the Reason Foundation, other organizations
have weighed in heavily along with a lot of other people on those
very controversial PM and ozone rules. That was not acknowledged
in the report. So there couldn’t be selective omission on controver-
sial rulemakings of analysis that is done by an independent third-
party organization.

Mr. MCINTOSH. So what Mr. Crews pointed out, the benefit of the
public comments is sometimes improvement in the next year’s re-
port.

Ms. ANTONELLI. Absolutely.
Mr. MCINTOSH. You saw that, but the specific response in the re-

port was lacking in some of these areas?
Ms. ANTONELLI. Yes. I think in some instances they were not

fully responsive to comments. And while the report has been an im-
provement and hopefully the next report will be an improvement
over this one, there are certainly some issues that remain of con-
cern.

Mr. MCINTOSH. Great. I will ask unanimous consent to let the
panel finish answers, and then I will turn to you, Dennis, for ques-
tions. Mr. Crews.

Mr. CREWS. I will quickly say that the appendix to the report is
one of the most valuable sections because there we learned exactly
how OMB responded to earlier comments, what it contained in his
report, what it intended to do, particularly on net benefits or net
estimates, for example, or indirect costs.

OMB indicated that it has seen a study from one of the com-
menters on indirect costs of regulations; but that study wasn’t con-
clusive, so it was searching further. It was looking for more infor-
mation. And so that means that we can expect in the next year’s
report to see a little bit more information on what OMB really
thinks about including indirect effects of regulations. And so that
is one of the key uses of the appendix. It lets us know what to ex-
pect.
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Mr. MCINTOSH. Thank you. Professor.
Ms. HEINZERLING. Yes. If numbers like these are going to be pro-

duced, I think the more that we can know about the assumptions
and reasoning that underlies them the better.

Mr. MCINTOSH. The better. OK. Mr. Kucinich do you have a
question for this panel?

Mr. KUCINICH. Something occurred to me, Mr. Chairman, and
that is that I think we are going to need to get further into this
issue of peer review by organizations. In some way it almost seems
oxymoronic to speak of organizations doing peer review. And would
we know who the individuals are making the valuations so that we
could actually have some accountability? Because the only thing
that makes peer review work is the accountability for the people
making the analyses. And if it is basically an analyses by the name
of an organization, no matter now praiseworthy that work or that
organization may be, the organization is reduced to just being a
simple front group.

And so I am very concerned that we don’t diminish the value of
peer review and through this process come up with a mutation of
the peer-review process that would not be constructive toward
being able to analyze the result and to have some kind of a dialog
about the result.

I have a question for Professor Heinzerling. And, again, I want
to thank all the witnesses for testifying today and thank you, Pro-
fessor. Your comments that I have had a chance to read help me
better understand the serious limitation of using cost-benefit anal-
yses as required by H.R. 1074. Now, although H.R. 1074 requires
a discussion of the nonquantifiable costs and benefits of regulation,
as we see here today, many summarize the results by citing only
the monetary estimates; yet many of the most important benefits
of regulation cannot be monetized, such as saving lives, reducing
illnesses, protecting civil rights.

Therefore, I am concerned about the monetary estimates that are
cited so often that they would greatly underestimate regulatory
benefits. Do you agree with that?

Ms. HEINZERLING. Yes, I do. In environmental law, which is my
area of expertise, this problem is particularly acute. In many cases,
Federal estimates of costs and benefits of Federal rules quantify,
for example, only the risk of cancer because that is the only risk
that can be quantified. But in many cases the rules prevent many
other illnesses—respiratory, reproductive, neurological and blood
disorders, and so forth—that cannot be counted and yet, since can-
cer is the only benefit that can be counted, that is the only benefit
that is counted in the analysis. Then when it comes to trying to
place a dollar value on those benefits, the problems are even more
severe.

So that in many cases you might find a cost-benefit analysis that
reaches a conclusion that most people would agree is absurd on its
face. Let me take the example of EPA’s cost-benefit analysis of its
lead rule. In that case, if you look at the chart showing the costs
and benefits of that rule, you would have to conclude that rule was
primarily beneficial because of its effect on cars rather than people.
And that is because its effects on people are hard to quantify. And
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so I would agree with you that that is a severe limitation of this
kind of analysis.

Mr. KUCINICH. Well, there are so many different possible meth-
odologies and monetary valuations of benefits. I don’t know how
any of us could be surprised that there is different estimates for
the costs and benefits of regulations.

Dr. Hopkins has one way of looking at it, OMB has another. For
example, Dr. Hopkins, you know, I would just be interested to
know, do you have any idea about what number OMB should use
in quantifying the monetary value of saving a life?

Mr. HOPKINS. Congressman Kucinich, the OMB itself has in its
own guidance documents provided a very careful, a very thorough,
a very intellectually honest discussion of how agencies can go about
trying to put a dollar value on such risk-reduction efforts. And I
applaud the work that OMB has done in that area. I think that
they have been exactly on target.

There are ranges that they have been able to point to, both in
earlier publications and in current publications, that I have no
trouble with whatsoever. So I am in no sense putting myself up as
a proposer of some alternative valuation figure to what OMB itself
has in its own research.

If I may——
Mr. KUCINICH. Would you pretty much then agree that that

should be the matrix for that determination?
Mr. HOPKINS. The matrix?
Mr. KUCINICH. That OMB’s determination should be something

that would be a coordinating principle for someone who is deter-
mining a value of a human life.

Mr. HOPKINS. I think it makes good sense to have coordinating
principle, a body of solid, academic-based research which OMB is
relying upon, have that peer reviewed to make sure that they are
not overlooking any better data that exists; and then I think all
agencies should be encouraged to go with that. Yes.

Mr. KUCINICH. Thank you, Mr. Chairman.
Mr. MCINTOSH. Thank you, Mr. Kucinich. Let me try to elucidate

that point a little bit and then ask unanimous consent that we
keep the record open for 10 days. I may have a few other questions
that we would want to ask the witnesses and certainly put in some
documents that they have brought with them.

Mr. Condit had a statement that he wanted to include in the
record, so I ask unanimous consent that it be included in the record
as well.

[The prepared statement of Hon. Gary A. Condit follows:]
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Mr. MCINTOSH. On this question of human life, it is my under-
standing that the OMB position, which I think Dr. Hopkins agrees
with, is that we shouldn’t try to do that. What we should do is ask
the question, given that there are various programs that affect
human life and risk to human life—and Professor Heinzerling has
pointed out that that spans different timeframes as well, if not all
in the immediate. How do we analyze the use of a given dollar of
cost, whether it is in the private sector, whether it is government
spending, to determine have we gotten the most benefit for human
life out of that so that—all of us can agree you want to treat
human life as being priceless, but for each incremental dollar that
we spend or cause to be spent in the regulations, how can we try
to judge whether we are getting the most out of that dollar in
terms of benefiting human lives? And that, I think, is the difficulty
that we are grappling with.

One of the things that I wanted to ask the professor about—and
you pointed out concerns about the discounting on the life. But you
wouldn’t disagree that if we reached—everybody had the same
agreement on the moral value that human life is priceless, say—
and I believe that—but that if we could use a cost-effectiveness
analysis to maximize the benefit to human life, that that would be
a helpful tool for policymakers to have in making judgments about
the effectiveness of programs?

Ms. HEINZERLING. Indeed, that is what led to a large amount of
my own research. I had been impressed by figures on cost per life
saved that reached into the hundreds of millions, sometimes bil-
lions, of dollars; and it seemed to me that those figures indicated
that we could do better, and indeed if those were correct, that we
could be spending our resources differently.

That research tended to indicate that we should be moving our
resources to safety regulation, things like Mr. Crews mentioned,
putting fire extinguishers in airplanes, putting smoke alarms in
houses and so forth, rather than engaging in environmental regula-
tion.

What I found in this research is that those numbers were, in my
view, inflated by discounting so that the discounting reflects an as-
sumption that future lives are worth less than present lives and,
therefore, that environmental regulation that tends to produce ben-
efits in the remote future will, by necessity, be devalued compared
to safety regulation which produces benefits immediately.

What I am trying to get at is that I agree with you that cost-
effectiveness is important. What I am saying is that in many cases
the numbers on cost-effectiveness embody the same conclusions
that you are trying to reach when you look at cost-effectiveness.
That is an assumption about where our priorities should be. There-
fore, to rely on the numbers to get to those conclusions is circular.

Mr. MCINTOSH. Is your concern that there is any discounting or
that the discounting doesn’t accurately reflect—embodies a moral
judgment that may not be the same as yours or other people’s? In
other words, should there be no discounting, or have they got the
wrong discount factor for those future lives?

Ms. HEINZERLING. I think those are two very good questions and
I think they are separate questions, obviously. My main concern is
that discounting is not transparent; that many, many scholars, I
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believe, have not known that discounting so heavily influences esti-
mates of cost-effectiveness. And so that my first concern is that
most people don’t know about it, and they may not agree with it
if they did know about it.

The second concern is with any discounting. And I am troubled
by a practice that assumes that lives should be discounted just like
dollars.

Mr. MCINTOSH. But another way of looking at it would be if we
could spend $100 today to save a life today, versus spending that
same $100 to save a life 10 years from now, if you spent it on the
life today, that person would have at least 10 years—I mean, it is
difficult because you are trying to compare lives. But there is that
time—I think we would all accept that if you could help somebody
today to live longer, that that is an important thing; and if you had
to choose—now some people would argue spend both and maybe
that is the more appropriate debate we have. But if you have to
focus on it—and I could see where there would be ample disagree-
ment about how much you want to discount it—you may not want
to discount it that much, the 10 years, knowing that someone, if
you did not spend that $100, would die in 10 years. That is not all
that comforting in terms of a policy choice.

Ms. HEINZERLING. Well, first of all, I think that that is exactly
the kind of discussion that we should be having. And in my view,
numbers like those required by this bill prevent us from having it
because they divert attention from this kind of discussion to the
numbers themselves. That is my view.

The second point would be that it may be that the nature of the
risks tends to differ depending on when the risk is going to mate-
rialize in death, that is, in many cases immediate risks are obvious.
They are voluntary in some sense, whereas exposure to a chemical
that will cause cancer in 20 years is not. It is not visible, and in
many cases it is not voluntary. So to look at time alone seems to
be misleading.

Mr. MCINTOSH. And I agree, and it has been my experience that
people—and human nature causes you to have more concern about
an invisible risk, even though it may be less than a visible risk be-
cause you are used to dealing with it in your life as you make deci-
sions. Do you go in an elevator knowing that there is some risk
that it might malfunction? Well, yes, I am used to it. It is visible,
versus being exposed to a chemical substance that you are not real-
ly knowing that you are being exposed to because it is in the food
that you eat and you do not focus on its being there. And that is
human nature. The risk preferences change based on the famili-
arity with it, I think.

But let me ask Dr. Hopkins, does OMB’s guidance address this
question on the discounting?

Mr. HOPKINS. I think it is a quite sophisticated discussion that
has a lot of subtlety to it, recognizing some of these important eth-
ical and moral issues. My own view is that it is far better to have
quantitative analysis that explores various alternative assumptions
about the proper role of discounting and the proper rate of dis-
counting for various kinds of hazards than to throw up one’s hands
and say because there are some moral and ethical issues associated
with discounting, we are not going to do discounting; we are not
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going to look at numbers; we are going to base decisions on guesses
or feelings, as opposed to any basic data that exist.

I would also add that I was asked a few years ago by the Organi-
zation for Economic Cooperation and Development in Paris to re-
view the guidance that OECD member governments give their reg-
ulators on a variety of fronts. And almost every Western European
and OECD member government believes that discounting is a valu-
able analytical tool, that the kind of benefit cost analysis embodied
in this bill is very important; and so the fact that there are some
important moral and philosophical questions about discounting is
not, in my mind, grounds for avoiding it. Certainly, other countries
have not felt that it is.

Mr. MCINTOSH. But if we could make it more transparent so that
people could clearly see what was going on?

Mr. HOPKINS. Clearly see—that is right.
Mr. MCINTOSH. So you wouldn’t disagree with the professor’s

statement that we should make it more transparent?
Mr. HOPKINS. We should make it more transparent, but we

should do it.
Mr. MCINTOSH. One thing we essentially came down to doing

when I was back at the Competitiveness Council, at least, was hav-
ing different things that were easier to compare head to head. So
where there was a human life involved, you would compare the
cost-effectiveness to other rules that involved that. Where it was
simply a cost to the economy and there wasn’t a safety factor or
health factor involved, then you could compare more on a quan-
titative dollars-to-dollars analysis.

Perhaps what the professor’s research, in terms of that, or ques-
tion about the judgment on discounting is we should also maybe
subdivide the human life category and be conscious of looking at
comparisons of different possible rules that affect people imme-
diately, the safety rules coming to mind, and compare different
rules that address longer-term risks. And even within that, I sus-
pect that the quantitative analysis would let us say, Gosh, if we
focus on this particular carcinogen, the cost is a lot less; and we
get a lot more benefits in 20 years than if we focus on a different
carcinogen that also could affect people in 20 years.

And I want to check with the professor. Would that be an im-
provement, in your mind, in terms of how we use this type of data?

Ms. HEINZERLING. If I take your question correctly, you are as-
suming a limited pool of money and the question would be whether
we should regulate one chemical or another and we should look at
which one is the most harmful, I would agree with that.

Mr. MCINTOSH. Or even if we have to make priorities in the pool
of money as to which things we do first to try to address it in that
way. I think that is a limited one, but even if you argued, well, we
should spend more, you would still want to prioritize what you did
first.

Ms. HEINZERLING. Yes, I would look at the quantitative risks as
well as the nature of the risk.

Mr. MCINTOSH. OK. One last question, if I may, and that is what
are your views of the requirement for an analysis of the direct and
indirect benefits of Federal rulemaking on the various sectors,
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small business, State and local government, private sector, wages
consumers, prices and economic growth?

And, actually, I am going to request that you guys submit that
in writing after the hearing, if you would. And in particular, Pro-
fessor Hopkins, in your testimony, you noted that the requirements
are useful but less attainable and that oftentimes there is a prob-
lem with the system’s ability to comply. Would you support a
phase-in for some of these new analytical requirements? Maybe all
of you could address that too, just the mechanics of getting there,
if there are suggestions that you would have.

Mr. HOPKINS. Yes, definitely it should be phased in.
Mr. MCINTOSH. Thank you. I appreciate your coming, and I ap-

preciate the diverse views that we get. And I would ask that each
of you, if you could, help us with spending some additional time on
that question; and we may have a couple more that I ask all of you
to look at for us.

I think—and was pleased to see that OMB indicated some will-
ingness to work with us on these questions and moving forward;
and so your input there will help us focus with them on some of
the key ways of trying to get this done.

Thank you. With that, the committee is adjourned. And I appre-
ciate everybody’s input today.

[Whereupon, at 12:30 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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