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ARBITRATION OR ARBITRARY: THE MISUSE
OF MANDATORY ARBITRATION TO COLLECT
CONSUMER DEBTS

WEDNESDAY, JULY 22, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON DOMESTIC POLICY,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m. in room
2154, Rayburn House Office Building, Hon. Dennis J. Kucinich
(chairman of the subcommittee) presiding.

Present: Representatives Kucinich, Cummings, Foster, Jordan,
Mica, Schock, and Watson.

Also present: Representative Johnson.

Staff present: Jaron R. Bourke, staff director; Claire Coleman,
counsel; Howard Schulman, Office of Representative Kucinich;
Jean Gosa, clerk; Charisma Williams, staff assistant; Leneal Scott,
information systems manager; Adam Hodge, deputy press sec-
retary; Dan Blankenburg, minority director of outreach and senior
advisor; Adam Fromm, minority chief clerk and Member liaison;
Daniel Epstein and Mitchell Kominsky, minority counsels; and
Katy Rother, minority staff assistant.

Mr. KuciINICH. The meeting will come to order.

Good afternoon and welcome. I am Congressman Dennis
Kucinich, chairman of the Domestic Policy Subcommittee of the
Oversight and Government Reform Committee.

I am joined today by the ranking member of the committee, Mr.
Jordan of Ohio.

Our hearing today is, “Arbitration or Arbitrary: The Misuse of
Mandatory Arbitration to Collect Consumer Debts.” The subject of
this hearing, the use of mandatory pre-dispute arbitrations as a
method of obtaining judgments for consumer debts is not what we
normally think of when we hear the terms arbitration or consumer
arbitrations.

We are not talking about arbitrations brought by consumers
against businesses, and we are not talking about individual arbi-
trations brought by businesses against consumers. We are talking
about mass production arbitrations where businesses file thou-
sands of claims against consumers to obtain judgments on credit
card debt where the claims are assigned to arbitrators in batches
of dozens, where the consumer almost never appears or even re-
sponds, and where the so-called hearing consists of nothing more
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than the arbitrator looking at a statement written by the creditor
and awarding the amount that the creditor requests.

Over the past few months, the Domestic Policy Subcommittee
has conducted an investigation into the actual practices of the two
largest providers of consumer arbitration services, the National Ar-
bitration Forum [NAF], and the American Arbitration Association,
the AAA. NAF is by far the No. 1 generator of arbitration awards
against credit card customers. The AAA also administered con-
sumer debt collection arbitrations and states that they have
stopped doing this as of June 2009.

Subcommittee staff reviewed over 50,000 pages of documents, in-
cluding hundreds of actual case files to determine how the claims
were decided by the arbitrators. Our investigators have come to
several deeply disturbing conclusions about the National Arbitra-
tion Forum’s arbitration system.

Who wins or loses an NAF arbitration seems to depend solely on
which arbitrator reviews the claim. As part of our review, sub-
committee staff compared 228 nearly identical NAF consumer debt
collections claims and we found that three arbitrators granted
awards in favor of the debt collection firm nearly 100 percent of the
time, while two arbitrators reviewing otherwise identical claims
dismissed those claims nearly 100 percent of the time. Our review
of these files found absolutely no reason in the case files to explain
such inconsistent results.

We also found that some of NAF’s arbitrators either don’t know
the rules they are supposed to follow or they don’t follow them and
nobody at NAF seems to care. One NAF rule establishes a limit to
the amount of time between filing of the claim and service of notice
on the consumer debtor. Our investigation found that NAF does not
require its arbitrators to adhere to this rule. Out of a total of 172
consumer debt collection claims that could have been dismissed
under those rules, none were. What is more, NAF is also violating
a California law by refusing to publish the results of many of its
arbitrations with residents of that State.

Our investigation further revealed that this violation is allowing
at least one debt collection company to obtain awards of attorneys’
fees that exceed legal limits.

The subcommittee staff’s findings support a considerable body of
evidence showing NAF’s misuse of mandatory arbitration in debt
collection cases. Last week, the attorney general of the State of
Minnesota filed a lawsuit against the NAF alleging violations of
Minnesota’s consumer fraud statute and other claims based on
NAF’s concealment of its ties to creditors; its active solicitation of
creditors based on promises of providing leverage over consumers;
its direct financial affiliation with one of the country’s largest debt
collectors.

Remarkably, just this past Saturday the NAF agreed to a settle-
ment with the Minnesota attorney general in which it would imme-
diately stop all arbitration proceedings that are the subject of this
hearing. The settlement does not admit wrongdoing, however. NAF
still maintains that its arbitrations and arbitrators are fair and
independent. Our investigation strongly suggests otherwise, and we
will hear from the NAF, Public Justice, and from the attorney gen-
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eral of Minnesota herself, the Honorable Ms. Lori Swanson, on the
supposed neutrality of NAF arbitrations.

The hearing today will also address other systemic problems the
subcommittee investigation found with this arbitration system,
such as why the right to appeal a decision in consumer arbitration
claims is limited to a finding of fraud or corruption; the lack of
oversight of the claims process itself; and the bias built into arbi-
trations favoring the debt collection industry.

Now, defenders of this mass production arbitration system argue
that abolishing it will only raise the cost of litigating debt collection
cases. But consumers have rights and protections under the law
that are not honored in the arbitration setting. Furthermore, the
number of Americans who have experienced the suspension of their
rights due to consumer arbitration has grown as the number of
consumers with debt has exploded.

Today, the average adult carries over $4,000 of debt. To the debt
collection industry and the alternative legal system that has been
created around it can no longer be ignored by the Federal Govern-
ment. Others seem to agree with us. There are a number of bills
in Congress that would impose limits on the applicability of man-
datory pre-dispute arbitration agreements, including one intro-
duced by our colleague, Representative Hank Johnson.

Very significantly, Congressman Barney Frank, Chairman of the
Financial Services Committee, has introduced a bill to establish a
new consumer protection agency which would have the power to
limit or ban mandatory pre-dispute consumer arbitration agree-
ments, and the Federal Trade Commission is currently evaluating
the entire system of debt collection, including arbitration practices
with an eye toward the much-needed modernization of debt collec-
tion laws.

I hope this hearing will bring increased awareness to the prob-
lems of the mandatory consumer debt arbitration system; holds
those accountable that have abused consumers’ rights in the past;
and explore solutions to improve the system so it is no longer a
one-stop shop for debt collection agencies to obtain a binding legal
judgment against the consumer. Our citizens deserve nothing less.

At this time, prior to recognizing Mr. Jordan, I just want to ob-
serve the presence of our colleague from Maryland, Mr. Cummings.
Thank you for being here. And our colleague from California, Ms.
Watson, thank you for being here.

And the Chair recognizes Mr. Jordan for his opening statement.
You may proceed.

[The prepared statement of Hon. Dennis J. Kucinich follows:]



EDOLPHUS TOWNS, NEW YORK,
CHARMAN

PAULE KANJORSK), PENNSYLVARIA
CAPDLYN B. MALONEY, NEW YORK
ELUAM E, CUMMINGS, MARYLAND
DENNIS J KUGINICH, OHIO

JOHN F TIERNEY, MASSACHUSEYTS
Wi, LACY CLAY. BISSOURK

DIANE £, WATSON. CAUFORNIA
SIEFHEN F LYNGH. MASSACHUSETTS

DISTRICT OF GOLUMBIA
PATRICK § KENNEDY, RHODE iSLAND
DANNY K. OAVIS, ILLINOIS
CHAIS VAN HOLLEN, MARYLANC
HENRY CU , TEXAS
PAUL W, HODES, NEW HAMPSHIRE

CHRISTOPHER S MURPHY, CONNECTICUT

PETER WELCH, VERMONT
BiLt FOSTER, LLINDIS
JACKIE SPEIER, CALFORN'A
STEVE DREHAUS, CHI0

ONE HUNDRED ELEVENTH CONGRESS

Congress of the Tnited States

Touse of Repregentatives

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 RavauaN House OFFicE BuiLDING

WasHINGTON, DC 205156143

MasonTy (202) 225-5051
Faciome {I00) 2284784
Mvcary (202 225-5074

www.oversight house.gov

Opening Statement

DARRELL & 1SSA, GAUFORNIA,
RANK:NG MINGRITY MEMBER

AN BURTON, INDIANA

JGRNM MCHUGH, MEW YORK.

JOKNL MICA, FLORIDA

MARK E SOUER, IND'ANA

TODD RUSSELL PLATTS, PENNSYLVANIA
JOHNJ DUNCAN, ofl, TENNESSTL
MICHAEL R TURNER, OHIO

LYNN A, WESTMORELAND, GEORGHA
PATAICK 7, MEHENRY, NORTH CARGLINA
BRUAN P, BILBRAY, CALIFOHNIA

JIM JOADAN, CHIQ

JEFF FLAKE, ARIZONA

JEFF FORTENBERRY, NEBRASKA

JASDN CHAFFETZ, LTAH

AARON SCHOCK, ILWNOIS

of
Dennis J. Kucinich, Chairman

Domestic Policy Subcommittee
Oversight and Government Reform Committee

Wednesday July 22, 2009
2154 Rayburn HOB
2:00 p.m,

“Arbitration or ‘Arbitrary’: The Misuse of Mandatory Arbitration to Collect
Consumer Debts.”

Good afternoon and welcome,

The subject of this hearing — the use of mandatory pre-dispute arbitrations as a method of
obtaining judgments for consumer debts — is not what we normally think of when we hear the
terms “arbitration” or “consumer arbitrations.” We are not talking about arbitrations brought by
consumers against businesses, and we are not talking about individual arbitrations brought by
businesses against consumers. We are talking about mass-production arbitrations, where
businesses file thousands of claims against consumers to obtain judgments on credit card debt;
where the claims are assigned 1o arbitrators in “batches” of dozens; where the consumer almost
never appears or even responds; and where the so-called hearing consists of nothing more than
the arbitrator looking at a statement written by the creditor and awarding the amount that the
creditor requests. '

Over the past months, the Domestic Policy Subcommittee has conducted an investigation into the
actual practices of the two largest providers of consumer arbitration services: the National
Arbitration Forum (“NAF”) and the American Arbitration Association (“AAA”). NAF is by far
the number one generator of arbitration awards against credit card customers. The AAA also
administered consumer debt collection arbitrations, and state that they have stopped doing so as
of June, 2009. Subcommittee staff reviewed over 50,000 pages of documents, including
hundreds of actual case files, to determine how the claims were decided by arbitrators.

Our investigators have come to several deeply disturbing conclusions about NAF’s arbitration
system:
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‘Who wins or loses a NAF arbitration seems to depend solely on which arbitrator reviews the
claim. As part of our review, Subcommittee staff compared 228 nearly identical NAF consumer
debt collections claims, and we found that three arbitrators granted awards in favor of the debt
collection firm nearly 100% of the time, while two arbitrators, reviewing otherwise identical
claims, dismissed those claims nearly 100% of the time. Our review of these files found
absolutely no reason in the case files to explain such inconsistent results.

We also found that some of NAF’s arbitrators either don’t know the rules they are supposed to
follow, or they don’t follow them, and nobody at NAF seems to care. One NAF rule establishes
a limit to the amount of time between filing of the claim and service of notice on the consumer-
debtor. Our investigation found that NAF does not require its arbitrators to adhere to this rule:
out of a total of 172 consumer debt collection claims that could have been dismissed under those
rules, none were.

‘What's more, NAF is also violating a California law by refusing to publish the results of many of
its arbitrations with residents of that state. Qur investigation further revealed that this violation is
allowing at least one debt collection company to obtain awards of attorney’s fees that exceed
legal limits.

The Subcommittee staff’s findings support a considerable body of evidence showing NAF’s
misuse of mandatory arbitration in debt collection cases. Last week, the Attomey General of the
State of Minnesota filed a lawsuit against the NAF alleging violations of Minnesota's consumer-
fraud statute and other claims based on NAF's concealment of its ties to creditors, its active
solicitation of creditors based on promises of providing "leverage" over consumers, and its direct
financial affiliation with one of the country's largest debt collectors. Remarkably, just this past
Sunday the NAF agreed to a settlement with the Minnesota Attorney General in which it would
immediately stop all arbitration proceedings that are the subject of this hearing. The settlement
does not admit wrongdoing, however. NAF still maintains that its arbitrations and arbitrators are
“fair and independent.” Our investigation strongly suggests otherwise, and we will hear from the
NAF, Public Justice, and from the Attomey General of Minnesota herself, Ms. Lori Swanson, on
the supposed “neutrality” of NAF arbitrations at the hearing today.

The hearing will also address other systemic problems the Subcommittee investigation found
with this arbitration system, such as: why the right to appeal a decision in consumer arbitration
claims is limited to a finding of fraud or corruption; the lack of oversight of the claims process
itself; and the bias built into the arbitrations favoring the debt-collection industry.

Defenders of this mass-production arbitration system argue that abolishing it will only raise the
costs of litigating debt-collection cases. But consumers have rights and protections under the
law that are not honored in the arbitration setting. Furthermore, the number of Americans who
have experienced the suspension of their rights due to consumer arbitration has grown as the
number of consurners with debt has exploded. Today, the average American adult carries over
four thousand dollars of debt. The debt collection industry and the alternative legal system that
has been created around it can no longer be ignored by the federal government. Others seem to
agree with us. There are a number of bills in Congress that would impose limits on the
applicability of mandatory, pre-dispute arbitration agreements, including one introduced by our
colleague Representative Hank Johnson. Very significantly, Congressman Barney Frank,
Chairman of the Financial Services Committee, has introduced a bill to establish a new consumer
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protection agency which would have the power to limit or ban mandatory pre-dispute consumer
arbitration agreements, and the Federal Trade Commission is currently evaluating the entire
system of debt collection, including arbitration practices, with an eye toward the much-needed
modernization of debt collection laws.

I hope this hearing will bring increased awareness to the problems of the mandatory consumer
debt arbitration system, hold those accountable that have abused consumers’ rights in the past,
and explore solutions to improve the system so it is no longer a one-stop shop for debt-collection
agencies to obtain a binding legal judgment against a consumer. Our citizens deserve nothing
less.
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Mr. JORDAN. Thank you, Mr. Chairman.

The challenges consumers face in troubled economic times only
underscore the importance of this hearing. This particular hearing
provides an excellent opportunity to discuss and debate mandatory
arbitration clauses. This is an important matter and I look forward
to having a productive discussion on the many issues surrounding
consumer arbitration.

As we debate President Obama’s proposed consumer financial
protection agency, we must think hard about the way this new
agency would operate. Mr. Obama’s existing proposal is the latest
of the administration’s expanding its reach into the private sector.
I am particularly concerned that under the new agency, the admin-
istration would have the authority to eliminate mandatory arbitra-
tion clauses. This is simply bad policy.

Well-respected academics and experts agree arbitration is fair,
equitable and necessary. In 2007, Professor Peter Rutledge told the
Senate Judiciary Committee that in a world without pre-dispute
arbitration, consumers would face higher costs. Professor Rutledge
explained the only people who with certainty benefit from the Arbi-
tration Fairness Act are the lawyers. Frankly, it is the undisputed
fact that this is primarily the trial lawyers that stand to benefit
from the elimination of arbitration clauses.

During a House Judiciary markup, Representative Hank John-
son claimed mandatory pre-dispute binding arbitration clauses
leave consumers without choices, but these choices have nothing to
do with consumer rights as much as tactics for lawyers to make
money. Representative Johnson stated, “You can’t influence large
corporations by being nice. You need a jury to get into their pock-
et.”

Unfortunately, justice is sometimes the price you pay. In 2008,
Mississippi lawyer Dickie Scruggs pleaded guilty to conspiring to
bribe a judge and is currently serving a 7-year sentence in Federal
prison. Bill Lerach and Mel Weiss are each serving time in jail for
a criminal conspiracy of paying millions of dollars in illegal kick-
backs to lead plaintiffs in class action lawsuits in order to help the
lawyers win the race to the courtroom. Kentucky plaintiffs lawyers
William Gallion and Shirley Cunningham, Jr., were jailed and or-
dered to pay disgorgement of the $30 million they scammed from
their clients in the settlement over the diet drug fen-phen.

The point I am making is just because you have a few bad ap-
ples, you don’t throw out the whole barrel. If it is true for lawyers,
it is also true for arbitration. Today’s oversight hearing is set to
focus on consumer arbitration, not the evils of business. If, for ex-
ample, credit card companies are harming consumers, then a sepa-
rate hearing is needed. Statistics citing that consumers overwhelm-
ing lose in debt collection cases do not support the notion that arbi-
tration is the enemy.

By way of example, the Federal Government wins nearly all of
its cases to recover unpaid student loan debt. Is the Federal Gov-
ernment to blame when debtors lose? Is arbitration? Today’s hear-
ing should foster debate on policy directly related to mandatory ar-
bitration. Whether or not arbitration was provided dispute resolu-
tion service is good or bad for consumers is an inquiry independent
from whether debt collection as a business is bad for consumers.
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Consumers have successfully used arbitration to resolve disputes
with businesses. Debt collection may present serious problems to
consumers, but the best evidence available would indicate that
those problems are worse in litigation than in arbitration.

It is my hope that the Members here today can help our wit-
nesses tailor this hearing to the empirical data available concern-
ing debt collection in consumer cases. Only then can we make
progress in providing remedies to consumers. A flat-out elimination
of mandatory arbitration is not the answer. To that end, I hope to-
day’s discussions also examine feasible alternatives to remedy the
issues at hand.

I am also concerned, Mr. Chairman, that three of the four wit-
nesses called today by the majority have benefited from a lawsuit
and successful settlement with the majority’s fourth witness, the
National Arbitration Forum. This may not prohibit us from having
a productive hearing, but it is certainly a fact worth noting.

Thank you, Mr. Chairman, for holding this important hearing
today. The issues not only affect our home State of Ohio, but also
the entire United States. I look forward to hearing from our wit-
nesses.

Mr. Chairman, I would also ask unanimous consent for the mi-
nority staff report be included in the record.

Mr. KuciNicH. Without objection.

Mr. JORDAN. Mr. Chairman, I would also ask for unanimous con-
sent that a statement received from ACA International and an
email be included in the hearing record as well.

Mr. KuciNicH. I would ask the gentleman, do we have the email?

Mr. JORDAN. Yes, we do right here.

Mr. KucinicH. OK. Without objection.

Mr. JORDAN. Thank you, Mr. Chairman.

Mr. KucINICH. And without objection, Members and witnesses
may have 5 legislative days to submit a written statement or extra-
neous materials for the record.

Without objection, at some point we will welcome Representative
Hank Johnson to the dais to make a statement if he comes in time,
or receive testimony and participate in the questions.

And without objection, all Members will have 3 minutes opening
statements, not to exceed 3 minutes.

And also without objection, Mr. Jordan, without objection we are
also going to put the staff report of the Domestic Policy Subcommit-
tee majority staff on arbitration abuse in the record.

[The information referred to follows:]
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STAFF REPORT

of the

Domestic Policy Subcommittee Majority Staff
Oversight and Government Reform Committee
House of Representatives

Dennis J. Kucinich, Chairman

Arbitration Abuse: an Examination of Claims Files
of the National Arbitration Forum

Embargoed until 3 p.m.
July 21, 2009
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EXECUTIVE SUMMARY

“Arbitration Abuse: an Examination of Claims Files
of the National Arbitration Forum”

The Domestic Policy Subcommittee Majority staff reviewed hundreds of individual case
files from the largest provider of arbitration for debt collection, the National Arbitration
Forum (aka Forthright LLC). A summary of our findings follows:

1.

10.

Virtually all NAF “consumer arbitrations™ are in fact debt collection actions
brought by creditors or assignees of creditors, not by the consumers themselves,
and almost all consumer arbitrations are decided in the creditor’s favor.

Decisions in identical cases differed depending on the identity of the arbitrator to
whom the claim was assigned (See Exhibit A, attached).

Arbitrators in most of claims ignored the absence of evidence of whether or not
the claims were brought within the statute of limitations.

Arbitrators in most of the claims ignored the lack of specific evidence of who was
actually served with the notice of the arbitration.

Where there was specific evidence of how the notice was served, it often showed
that the signature on the receipt was illegible, was a name different from the
person who was supposed to be served, or was on one occasion an “X” and on
two occasions a “John Doe.”

All of the arbitrators ignored evidence that should have resulted in dismissal of
most of the claims (See Exhibit B, attached).

One Maine arbitrator, who did not ignore such evidence and did dismiss a lot of
cases, ended up without any additional cases being assigned to him in Maine.

The NAF, itself, did not follow its own rules and sent claims to arbitrators despite
the fact that those claims should have been dismissed for failure of the creditor to
serve the notice or arbitration “promptly.”

The NAF is violating California statutory law by refusing to publish the results of
many of its California arbitrations.

The NAF’s failure to publish the results of all of its California arbitrations is
assisting at least one collection company in an illegal effort to obtain awards of
attorney’s fees in amounts that violate Delaware law.

12
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L. Background

Congress passed the Federal Arbitration Act' in 1925. The original intention of th¢
FAA was to overcome the reluctance of federal courts to entertain or to enforce
arbitration clauses in contracts between commercial business entities. In 1984, the
Supreme Court decided Southland Corp. v. Keating,? which characterized the FAA as
declaring “a national policy favoring arbitration™ in federal and state courts, and held that
thc FAA preempts all inconsistent state arbitration laws. Despite severe criticism of this
holding, in the dissenting opinion of Justices O’Connor and Rehnquist and in numerous
subsequent dissents,” the Supreme Court has consistently upheld both arbitration clauses
and the authority of arbitrators* in the 25 years since its Southland decision.

The number of arbitrations has grown exponentially in the 25 years since the
Southland decision. Virtually all consumer transactions with large businesses are now
subject to pre-dispute, mandatory arbitration clauses. The pervasiveness of these
arbitration “agreements” in consumer contracts has created a separate system of “justice”
for consumers.

Several bills have been introduced, in this session and past sessions, to prohibit pre-
dispute arbitration clauses in consumer transactions, employment agreements, franchise
agreements and nursing home admissions.” The Subcommittee undertook to investigate
the nature of pre-disputc mandatory arbitration and whether or not the process was
producing fair results.

I The Nature of Consumer Debt Collection Arbitration

Arbitration creates a third system of justice that operates parallel to the federal and
state judicial systems. In the context for which the FAA was enacted, i.e., commercial
disputes between businesses, arbitration can be more cxpcditious, less costly and as fair
as the two other judicial systems. IHowever, most “consumer arbitrations” present a
totally different situation.

'9US.C.§ 1, et seq.

2465 U.S. 1 (1984).

3 See, e.g., Allied-Bruce Terminix Cos. V. Dobson, 513, U.S. 265, at 292 (1995)(Justices
Thomas and Scalia dissenting).

4 For example, the Supreme Court had held that the arbitrator, not a court, must decide
whether the arbitration agrccment precludes class actions, Green Tree Financial Corp. v.
Bazzle, 539 U.S. 444 (2003), and whether the credit agreement violates state usury laws,
Buckeye Check Cashing v. Cardegna, 546 U.S. 440 (2005).

5 See, e. £., Arbitration Faimess Act of 2009, H.R.1020; Fairness in Nursing Home
Arbitration Act of 2009, H.R.1237; Consumer Fairness Act of 2009, H.R.991.
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The arbitrators in consumer claims are attorneys or retired judges and their decisions
are, in most cases, based solely upon written statements made by the attorneys
representing the creditor. The claims are sent to the arbitrator in batches by the
arbitration provider. Responses by the consumer are very rare. Usually, the “hearing” is
nothing more than a review by the arbitrator of the written statements provided by the
creditor or its attorney, without physical appearances by either the creditor or the
consumer.

Consumer arbitration lacks the safeguards that have been designed into our judicial
system by our Constitution, by state and federal statutes, and by centuries of judicial
decisions, The differences between the procedures in courts and in arbitrations can be
seen in the following table:
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Table A. Court and Arbitration: Comparison of Policies and Procedures

COURT

Consumer is served process by a court
officer who has no interest in the
proceeding

Case is randomly assigned to a judge

who has no interest in the proceeding

The entire proceeding is open and public

The process is familiar to anyone who
has watched television

Due process is required and is enforced

by neutral parties

Decisions must be based on reliable
evidence

Consumer incurs virtually no cost

Judge must follow the law

Consumer can appeal any failure to
follow law or facts

tn

ARBITRATION

Consumer is served by the creditor, who
has a financial incentive for the
consumer not to appear

Case is assigned 1) by a business entity
that has a financial incentive to seek
additional cases from the creditor, 2) to ¢
sole-proprietor (the arbitrator) who has a
financial incentive to seek additional
cases from the creditor, and who is
subject to removal at the whim of the
creditor (under NAF rules w/ 10 days)

The process is closed and sccretive.
Virtually nothing is publicly known,
other than what California requires to be
disclosed

The process is unfamiliar and
intimidating. The NAF advertises to
collection companies that when you
explain to debtors what arbitration is
“they basically hand you the money”

Due process is only cnforced by an
arbitrator who has a financial incentive
to seek additional cases from the creditor

Decisions are usually based on hearsay
and often double-hearsay
Everything the consumer asks for comes

only at an extra cost, including a hearing

Arbitrator can ignore the law, and is not
subject to any review

No viable appeal of anything but fraud
by the arbitrator
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Almost all of these mass debt collection arbitrations are conducted by the National
Arbitration Forum.® On July 14, 2009, the Attorney General of the State of Minnesota
filed a lawsuit against the NAF in which she included detailed allegations of financial
connections between the NAF and debt collection companies and law firms. Those
allegations seem to show that the NAF is ultimately owned and controlled by the same
business entities that own and control the three largest collection companics in the
country, companies that file over half of the claims that are processed through the NAF.
Those allegations also recite that the NAF, those three collection companies, and the
business entities that now own and control them, all sought to conceal the existence of the
rclationship among them, in order to maintain the fagade that the NAF was truly
independent in its administration of the debt collection arbitrations that are filed by those
three companies. On July 17, 2009, the NAF and the Minnesota Attorney General
entered into a settlement agreement in which the NAF agreed to discontinue all consumer
arbitrations.

III.  The Domestic Policy Subcommittee Staff Investigation

The Subcommittee’s staff began our investigation last fall, by assembling and
reviewing all of the publicly-available literature and commentary on pre-dispute,
mandatory arbitration clauses in all contexts, including consumer agreements and
employment agreements, On March 18, 2009, Chairman Kucinich sent a document
request to the three major providers of arbitration services,” asking for documents that
related to all of the conccrns that were discussed in the available literature. Staff
reviewed over 50,000 pages of documents that were produced by the three services. That
review led the Subcommittee to focus on the use of arbitration in consumer debt
collection, because it appeared that di(ferent arbitrators might be issuing opposite
decisions bascd on the same or similar facts. In ordcr to determine if that was the case,
the Subcommittee requested filcs in 159 claims administered in California by thc NAF.
All of these claims were filed by the samc creditor at approximately the same time. Two
arbitrators dismissed all of the 58 claims that were assigned to them. The third arbitrator
issued awards to the creditor in every onc of the claims assigned to him. The staff
reviewed all of those files and could not discover any differcnces that would justify the
different decisions, so the Subcommittce requested the files in 80 additional claims
decided by two other arbitrators that had also issued awards to the same creditor. The
findings recited below are the result of the Subcommittee’s analysis of those files and
other documents that have been reviewed.

5 The AAA has conducted one trial program (the “Encore/MCM” program) that ended in
June of this year, In contrast, the NAF administered over 30,000 consumer debt
collcction arbitrations in California alone between January 1, 2003 and March 31, 2007.

” The American Arbitration Association (AAA), Judicial and Mediation Services (JAMS)
and the National Atbitration Forum (NAF).
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Iv. Findings

Very few “consumer arbitrations™ are filed by consumers. The only available data
indicates that more than 99% of “consumer arbitrations™ are debt collection claims filed
by businesses, usually credit card companies or collection companies, against consumers,
seeking to collect past due balances under arbitration “agreements” that were unilaterally
imposed by the businesses.®

The claim files that the Subcommittee’s staff examined were decided prior to the
date on which the NAF rearranged its structure to become part of a debt collection
conglomerate. Even before the consummation of that financial arrangement, the claim
files showed the kind of problems that would occur in the administration of debt
collection claims by an arbitration service that had close ties to the debt collection
industry.

Our analysis of the claim files demonstrates that the absence of essential safeguards
produces exactly the results that one would expect.

1. Service of process. Obviously, it is easier for a creditor to prevail if the
consumer does not respond 1o the notice. Tn consumer debt collection arbitration,
the notice is served and verified by the creditor. Inthe AAA/MCM case files, the
arbitration notice was often delivered to addresses that differed from the billing
address, and the delivery receipts were often signed with names that were
illegible and/or differed from the name of the consumer on the bill. In one case,
the receipt was signed “x.” In three cases, the bills were in Spanish (indicating
that the consumer was not an English speaker), but all of the arbitration notices
were in English. Tn the NAF case files, delivery receipts were generally not
provided. But, two verifications of delivery upon “John Doe™ raise the samc
concems.

2. Case assignment. NAF filings are assigned by NAF staff. The studies of the
California NAF filings, by Public Citizen and by The Center for Responsible
Lending, demonstrate that the vast majority of cases are assigned to a small
number of arbitrators who routinely rule in favor of the creditors. The few
arbitrators whose rulings are more favorable to consumers are given few cases or
reduced numbers of cases. Our analysis of a more recent period of NAF filings
found the same disproportionate distribution.” This disproportion may be

8 The NAF produced records that show only 7 of 4,894 NAF arbitrations in West Virginia
(0.14%), and only 79 of 14,408 in Minnesota (0.5%) were filed by consumers, The
General Counsel of First USA Bank testified in an August, 1999 deposition that fewer
than 10 of their 40,713 arbitrations after January of 1998 were filed by consumers.

® The Public Citizen data analyzed NAF California filings from Q1°03 through Q1°07.
NAF provided the Subcommittee with its California filings through Q4’08 and has Q1°09
filings on its website.



16

augmented by the NAF’s disqualification rule, When a case is assigned to an
arbitrator whom the creditor considers unfavorable, the creditor can remove the
arbitrator with a simple form letter, without any need to recite a justification."
This rule can greatly increase the likelihood of a creditor gaining the assignment
of a favorable arbitrator. It also provides notice to an arbitrator that he/she will
get fewer cascs, and consequently reduced income, in the future if his/her
decisions do not become more favorable to creditors. In Maine, one arbitrator
who was actually following the NAF's rules, and dismissing cases that were
deficient, found himself without any subsequent casec assignments.'’

Closed proceedings. Closed proceedings have at least two significant effects.
First, they make it difficult, if not impossible, to evaluate the fairness of
arbitration. California is the only state that requires reporting of results, and the
information provided by the three organizations is incomplete.|2 We have no
information on 46 states and only limited information from three others.’* We
discovered during the course of our investigation that the NAF was violating
California law"* and was not publishing the results of thousands of arbitrations
filed by Columbia Credit Services and others. By concealing these files, the
NAF was assisting Columbia (and possibly others) in seeking and obtaining
awards of attorney’s fees that violate Delaware law.'””  Second, closed
proceedings producc arbitrary resuits, where different arbitrators produce
diametrically-opposed decisions in the same cascs or virtually identical cases."®
The result the consumer gets depends on the arbitrator to whom the case is
assigned. As shown in the preceding paragraph, NAF case assignment is not
random and appears to be dcsigned to maximize decisions favorable to the
creditors.

' The attomey for Columbia Credit Services, Inc. obtained the disqualification of one
arbitrator merely by stating that the arbitrator “is prejudiced [sic] my client or me or my
client’s interest or my intercst....”

" The NAF promulgated a written rule, the result of which was to stop sending Maine
cases to that arbitrator, purportedly because he was not a Maine attorney. No prior
written rule existed on that subject.

12 We discovered during the course of our investigation that the NAF California filings
are incomplete and do not disclose any cases filed by Columbia Credit Services, Inc.
NAF did not disclose names of arbitrators in their Q4°08 filings and do not breakdown
the components of the awards in any of its filings.

> NAF provided the Subcommittee with Excel spreadsheets of filings and decisions in
ME, MN and WYV, but the information provided was different in each spreadsheet and did

not allow for a group analysis. Names of arbitrators werc only provided in the ME
s?readsheet.

¥ CaL. Civ. PrOC. § 1281.96

'’ DEL. CoDE ANN, tit. 10, § 3912

16 In 230 cases filed by one creditor with NAF, two arbitrators dismissed all their cases,
while the three other arbitrators ruled in the creditor’s favor in all their cases in the full
amount requested.
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4. Due process. NAF has rules that, if enforced and followed, would provide some
due process protections. However, the enforcement of these rules appears to be
left in the hands of each individual arbitrator. It appears that the NAF does not
care whether or not its rulcs are enforced. In the claims we reviewed, 70% of
them should have been dismissed by the NAF, and not forwarded to arbitrators,
because the delay in service of the notice violated NAF Rule 6 (See Exhibit B,
attached). The NAF’s lack of concern about due process is clearly shown by its
disingenuous response to one consumer whose notice was served upon his
landlord, with whom he was not speaking at the time. The NAF responded that
“the adequacy of service in this case would be decided by the arbitrator hearing
the case,” ignoring the fact that spccific information about scrvice was not
provided to the arbitrator.'” Occasionally, there are arbitrators who enforce
deficicncies of service, inadequacy of allegations, absence of sworn cvidence,
excessive requested attorney’s fees, etc. In the case files we reviewed, and in the
NAF reported cascs, thosc arbitrators appear to be the exccption and their
decisions appear to result in their receiving fewer subsequent case assignments.

5. Standard of evidence. In a court, a creditor would have to submit admissible
evidence of the amount of the debt, even if thc debtor failed to respond to the
suit. The awards we reviewed were based entirely on statements of the creditor,
usually by the creditor’s attorney, sometimes unswomm, sometimes made on the
basis of “information and belief.” The most documentary evidence that was
provided was a “final bill” that recited the past due amount or the total amount
owing, without any itemization of charges or any indication of when thosc
charges were incurred. Since all of these claims were made by assignees of the
original creditor, they werc at least single hearsay, and probably doublc hearsay.
The responses of the consumers, which had to have been based on the first-hand
knowledge of the consumer, appcared to be given no weight.

6. Application of law. A judge must follow the law. If a judge does not follow the
law, a court of appeals can reverse the incorrect decision. If two judges make
rulings that are opposite, appeals can reverse the incorrect decision and guide all
future decisions. That procedure does not exist in arbitration, The decision of
the arbitrator is final and can only be reviewed on a very limited basis. There is
no procedure to correct a decision that is against the law or a decision that totally
different from another decision issued by that arbitrator or another arbitrator.
Our review disclosed decisions that were totally opposite, depending on whether
or not the arbitrator was concerncd with deficiencies in the claim documents or
ignored them entirely (See Exhibit A, attached).

"7 In the files we revicwed, the only information given to the arbitrator was that service
was made in compliance with NAF Rule 6. In 70% of the cases, that sworn statement
was untruc, because the scrvice was not “prompt” as required by NAF Rule 6.
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V. Conclusion

Mass-production collection of consumer debts through arbitration is not “arbitration.”
It is debt collection made simpler, for the benefit of the creditor and to the detriment of
consumers. While it is true that the vast majority of consumers default and do not appear
when claims are brought against them in courts, there are consumers who have legitimate
defenses to the claims against them or who have become victims of identity theft or
mistaken identity. The arbitration system, as it is currently operated by NAF, does not
provide protection for those consumers. The system is ripe for abuse, and it has been
abused by the largest administrator of “consumer arbitrations.”

10
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Exhibits
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Mr. KuciNicH. The Chair recognizes the gentleman from Mary-
land, Mr. Cummings, for a 3-minute statement.

Mr. CuMMINGS. Mr. Chairman, thank you for calling this hear-
ing, }?nd I will just submit a written statement. Thank you very
much.

Mr. KuciNicH. I thank the gentleman.

The Chair recognizes Ms. Watson of California for an opening
statement.

Ms. WATSON. Thank you, Mr. Chairman, for holding today’s im-
portant hearing to evaluate whether consumer debt collection arbi-
tration as currently administered produces results that are fair to
both businesses and consumers.

Today, virtually all consumers often unknowingly enter into
mandatory arbitration agreements forfeiting their right to regular
court proceedings as part of the fine print of consumer, employ-
ment and franchise agreements. While some contend arbitration of-
fers consumers a more cost-effective procedure with all the protec-
tions of a traditional litigation procedure, the investigation of this
committee and the case brought by the attorney general of the
State of Minnesota against the National Arbitration Forum, have
revealed significant concerns about the neutrality of the arbitration
process for consumer debt collection.

A June 5th cover story in Business Week magazine entitled,
“Banks versus Consumers: Guess Who Wins,” describes the busi-
ness practice of the National Arbitration Forum, which dominates
credit card arbitration and operates in a system in which it is ex-
ceedingly difficult for individuals to prevail.

I would like to enter this particular report to the record.

Mr. KucinicH. Without objection.

[The information referred to follows:]
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Bloomberg
Businessweek

Available on the iPad

COVER STORY June §, 2008, 5:00PM EST

Banks vs. Consumers (Guess Who Wins)

The business of resolving credit-card disputes is booming. But critics say the dominant firm
favors creditors that are trying to collect from unsophisticated debtors

by Robert Berner and Brian Grow

What if a judge solicited cases from big corporations by offering them a business-friendly venue in which to
pursue consumers who are behind on their bills? What if the judge tried to make this pitch more appealing by
teaming up with the corporations' outside lawyers? And what if the same corporations helped pay the judge's
salary?

It would, of course, amount to a conflict of interest and cast doubt on the fairness of proceedings before the
judge.

Yet that's essentially how one of the country's largest private arbitration firms operates. The National Arbitration
Forum (NAF), a for-profit company based in Minneapolis, specializes in resolving claims by banks, credit-card
companies, and major retailers that contend consumers owe them money. Often without knowing it, individuals
agree in the fine print of their credit-card applications to arbitrate any disputes over bills rather than have the
cases go to court. What consumers also don't know is that NAF, which dominates credit-card arbitration,
operates a system in which it is exceedingly difficult for individuals to prevail.

Some current and former NAF arbitrators say they make decisions in haste—sometimes in just a few minutes—
based on scant information and rarely with debtor participation. Consumers who have been through the process
complain that NAF spews baffling paperwork and fails to provide the hearings that it promises. Corporations
seldom lose. In California, the one state where arbitration results are made public, creditors win 99.8% of the
time in NAF cases that are decided by arbitrators on the merits, according to a tawsuit filed by the San Francisco
city attorney against NAF.

"NAF is nothing more than an arm of the collection industry hiding behind a veneer of impartiality," says Richard
Neely, a former justice of the West Virginia supreme court who as part of his private practice arbitrated several
cases for NAF in 2004 and 2005.

A DIFFERENT REALITY

NAF presents its service in print and online advertising as quicker and less expensive than litigation but every bit
as unbiased. its Web site promotes "a fair, efficient, and effective system for the resolution of commercial and
civil disputes in America and worldwide.”

But internal NAF documents and interviews with people familiar with the firm reveal a different reality. Behind
closed doors, NAF selis itseif to ienders as an effective tool for collecting debts. The point of these pitches is to
persuade the companies to use the firm to resolve clashes over definquent accounts. JPMorgan Chase {JPM}
and Bank of America (BAC) are among the large institutions that do so. A September, 2007, NAF PowerPoint
presentation aimed at creditors and labeled “confidential” promises "marked increase in recovery rates over

http://www.businessweek.com/print/magazine/content/08_24/b4088072611398.htm 10/21/2010
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existing collection methods." At times, NAF does this kind of marketing with the aid of taw firms representing the
very creditors it's trying to sign up as clients.

NAF, which is privately heid, employs about 1,700 freelance arbitrators---mostly moonfighting lawyers and retired
judges——who handle some 200,000 cases a year, most of them concerning consumer debt. Millions of credit-
card accounts mandate the use of arbitration by NAF or one of its rivals. NAF also resolves disputes involving
internet domain names, auto insurance, and other matters. In 2006 it had net income of $10 million, a robust
margin of 26% on revenue of $39 million, according to company documents,

NAF's success is part of a broader boom in arbitration dating back to the 1980s, when companies began
introducing language into employment contracts requiring that disputes with workers be resolved out of court.
Mandatory arbitration spread to other kinds of agreements, including those involving credit cards.

NUMEROUS LOYAL PATRONS

Now, with the economy stumbling, NAF's focus on consumer credit could prove even more lucrative. U.S. credit-
card debt hit a record high of $957 bitlion in the first quarter of 2008, up 8% from the previous year, according to
Federal Reserve data. People who had relied on home-equity loans are seeing that money evaporate in the
mortgage crisis and are running up card balances. Card providers, meanwhile, are increasingly turning to
arbitration {o collect on delinquent accounts.

Even consumer advocates concede that most people accused of falling behind do owe money. But the amounts
are often in dispute because of shifting interest rates, fees, and penalties. Sometimes billing mistakes or identity
fraud lead to confusion. Pienty of acrimony surrounds the traditional collections process in which lenders'
representatives or companies that buy debt at a discount pressure consumers {o pay up. Arbitration is supposed
to be different. Endorsed by federal Jaw, it purports to offer something akin to the evenhanded justice of the court
system. That's why state and federal judges overwhelmingly uphold arbitration awards challenged in their
courtrooms. This confidence may be mispiaced, however, at least in many cases that come before NAF. (lts
main competitors—the nonprofit American Arbitration Assn. in New York and JAMS, a for-profit firm in Irvine,
Calif.—tend to attract employment disputes and contractual fights between companies.)

NAF has numeraus loyal patrons among the country's financial titans. Chase says in a statement that it "uses
NAF almost exclusively in its coliection-arbitration proceedings due to NAF's lower cost structure.” Companies
pay from $50 to several hundred dollars a case, depending on its complexity. *“Many iegal commentators have
found arbitration to be fair, efficient, more consumer friendly, and faster than the court system," Chase adds.
Roger Haydock, NAF's managing director, says: "This is like the Field of Dreams: Build a ballpark, and they will
come."

Qthers argue that NAF umpires make calls that put debtors at a disadvantage. in March, Dennis J. Herrera, San
Francisco's city attorney, sued the firm in California state court, accusing it of chumning out awards for creditors
without sufficient justification. The lawsuit cites state records showing that NAF handled 33,933 collection
arbitrations in California from January, 2003, through March, 2007. Of the 18,075 that weren't dropped by
creditors, atherwise dismissed, or settled, consumers won just 30, or 0.2%, the suit alleges. "NAF has done an
end run around the law fo strip consumers of their right to a fair collection process," Herrera says in an interview.

The firm counters in court papers that federal Jaw intended to encourage arbitration precludes the suit. NAF's
"neutral decision-makers constitute a system that satisfies or exceeds objective standards of fairness,” the firm
says in a press refease. NAF adds in an e-mail that the suit obscures thousands of cases in which consumers
prevail because creditors abandon their claims or the disputes are "otherwise terminated.”

http://www.businessweek.com/print/magazine/content/08_24/b4088072611398 htm 10/21/2010
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So far, the San Francisco litigation relies mostly on publicly available information about NAF. internal documents
and interviews provide a more detailed picture of the firm.

The September, 2007, marketing presentation, which NAF left with a prospective customer, boasts that creditors
may request procedural maneuvers that can {ilt arbitration in their favor. "Stays and dismissals of action requests
available without fee when requested by Claimant—atlows Claimant to control process and timeline," the talking
points state.

A current NAF arbitrator speaking on condition of anonymity explains that the presentation reflects the firm's
effort to attract companies, or "claimants,” by pointing out that they can use delays and dismissals to manipulate
arbitration cases. "it allows the [creditor] to file an action even if they are not prepared,” the arbitrator says.
"There doesn't have to be much due diligence put into the complaint. If there is no response {from the debtor],
you're golden. if you get a problematic [debtor}, then you can request a stay or dismissal.” When some creditors
fear an arbitrator isn't sympathetic, they drop the case and refile it, hoping to get one they like better, the
arbitrator says.

The firm goes out of its way to tell creditors they probably won't have to tussle with debtors in arbitration. The
September, 2007, NAF presentation informs companies that in cases in which an award or order is granted,
93.7% are decided without consumers ever responding. Only 0.3% of consumers ask for a hearing; 6%
participate by mail.

NAF says in a statement that it legitimately markets its services. As for the evenhandedness of the process, it
adds: "Arbitration procedures are quite flexible and make stays and adjournments available to both claimants
and respondents.”

Many arbitrators praise NAF. In response to BusinessWeek's (MHP) inquiries, the firm sent an e-mail to a group
of arbitrators asking for statements "demonstrating that you provide an invaluable service to the public by acting
as a fair, independent, and unbiased Neutral.” NAF passed along 10 testimonials. in one, Michael Doland, an
arbitrator and attorney in Los Angeles, says: "The cynical view that arbitrators favor businesses over consumers
is not correct with regards to the NAF. No communication, direct or indirect, from the NAF to myself as an
arbitrator ever suggested such an approach.” in an interview, Doland says: "if | ever thought this process was
corrupt, that would be the day, the hour, that | wouid resign.”

But other arbitrators have quit NAF for just that reason, Elizabeth Bartholet, a Harvard Law School professor and
advocate for the poor, worked as an NAF arbitrator in 2003 and 2004 but resigned after handling 24 cases. NAF
ran "an unfair, biased process," she said in a deposition in September, 2006, in an Hiiinois state court fawsuit.
NAF isn't named as a defendant in the pending case, which challenges a computer maker's use of an NAF
arbitration clause. Bartholet said that after she awarded a consumer $48,000 in damages in a collections case,
the firm removed her from 11 other cases. "NAF ran a process that systematically serviced the interests of credit
-card companies,” she says in an interview.

In response, the firm says that both sides in each case have the right to object to one arbitrator suggested by
NAF, based on the arbitrator's professionat biography, which is provided to the parties. Creditors had simply
exercised that option with the Harvard professor, NAF says.

SWIFT DECISIONS

Even arbitrators who speak highly of NAF say that the decision-making process often takes very littie time. Anita

Shapiro, a former Los Angeles superior court judge, says she has handied thousands of cases for the company

over the past seven years, Creditors’ lawyers have always assured her that consumers are informed by mail
http://www.businessweek.com/print/magazine/content/08_24/b4088072611398.htm 10/21/2010
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when they are targeted in arbitration, as NAF rules require, she says. But in the majority of cases consumers
don't respond. She assumes this is the consumers' choice. Shapiro says she usually takes only "four to five
minutes per arbitration" and completes “10 to 12 an hour.” She is paid $300 an hour by NAF. if she worked more
slowly, she suspects the company would assign her fewer cases.

Asked about Shapiro's account, NAF says: "Arbiters alone determine the amount of time required to make their
decisions.” It adds that collections cases tried in court are often decided swiftly when consumers don't respond.
NAF says its "arbitrators provide much greater access to justice for nonappearing consumer parties by ensuring
that the [corporate] claimant submits sufficient evidence.”

But some consumers, including those on whose behalf the city of San Francisco is suing, complain that they
don't have a real opportunity to contest NAF arbitration cases. By design, arbitration rules are less formatl than
those of lawsuits. The target of an arbitration can be informed by mail rather than being served papers in person.
Evidence can be introduced without authentication.

in March the law firm Wolpoff & Abramson settled a class action in federal court in Richmond, Va., alleging
unfairness by the firm in NAF arbitrations. The suit, filed on behalf of 1,400 Virginia residents pursued by the
credit-card giant MBNA, claimed that Wolpoff & Abramson, which represented the company, promised them in
writing that they could appear at hearings before an NAF arbitrator but then faited to arrange for the hearings.
NAF wasn't named as a defendant in the suit. Denying wrongdoing, Wolpoff & Abramson agreed to pay a total of
$60,000 in damages. The firm, based in Rockville, Md., declines to comment. NAF denies that consumers were
falsely promised hearings.

TROUBLING FORMS

Diane Mcintyre, a 52-year-old legal assistant and one of two {ead ptaintiffs in the Virginia class action, says she
was gradually paying down $9,000 she owed MBNA. She had reduced her debt to about $6,000 when she got
word in May, 2005, from Wolpoff & Abramson of an arbitration award against her for $6,519, plus $977 in legat
fees. She intended to contest the amount of the award and the fees at a hearing but never had a chance. "1
wanted to pay the debt” but not all at once, she explains. As part of the class action settiement, Wolpoff &
Abramson agreed to accept $4,000 from Mcintyre.

A number of other NAF arbitrators BusinessWeek contacted independently say that even apart from the absence
of debtors contesting most cases, NAF's procedures tend to favor creditors. What most troubled Neely, the
former West Virginia supreme court justice, was that NAF provided him with an award form with the amount
sought by the creditor already filled in. This encourages the arbitrator o "give creditors everything they wanted
without having to think about it," says Neely.

In the three NAF cases he decided, Neely says he granted the credit-card companies the balances and interest
they claimed but denied them administrative fees, which totaled about $300 per case. Neely says such fees
wouldn't be available to creditors who filed suit in court. "it's a system set up to squeeze small sums of money
out of desperately poor people,” he asserts. Neely stopped receiving NAF assignments in 2006 after he
published an article in a legal publication accusing the firm of favoring creditors.

NAF says that Neely's accusations lack "any shred of truth.” The independence of its arbitrators ensures they will
decide cases difigently, NAF adds. "Arbitrators are in no way discouraged from deviating from the [creditor's}
requested relief.”

Lewis Maitby, a lawyer in Princeton, N.J., decided six credit-card cases for NAF in 2005 and 2006 but says he
stopped because, like Neely, he became "uncomfortable” with the process. Maltby runs a nonprofit group

http://www.businessweek.com/print/magazine/content/08_24/b4088072611398 htm 10/21/2010
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promoting employee rights and has served as a director of the American Arbitration Assn. {AAA). Working for
NAF, he was surprised at how litlle information he received to make his decisions. Files contained printouts
purporting to summarize a consumer's debt and an unsigned, generic arbitration agreement, he says. “If you
wanted free money, you could do feach case] in five minutes.”

Maitby says the most difficult cases to decide were three claims by MBNA to which consumers did not respond.
The files lacked any evidence that the consumer had been notified, he says. He ruled in MBNA's favor, having
assumed that the debts were "probably” genuine. But he adds: "I would have liked to have been more confident
that was the case.” He did sfice the fees requested by creditors' lawyers, because he thought they had expended
little effort. He decided one other case for MBNA after the debtor conceded in writing that he owed money but
couldn't afford to pay. MBNA withdrew another claim after the consumer said he had been the victim of identity
theft, Maitby says.

In a statement, NAF says that BusinessWeek misrepresented Maltby's views. But Maltby later said he stands by
all his comments. in a statement, Bank of America, which acquired MBNA in January, 2006, declines to
comment because of the suit filed by San Francisco against NAF.

William A. Gould Jr., a Sacramento lawyer with a general private practice, says he stopped handling arbitrations
for the company after doing several in 2003 and 2004 because the process "just seemed to be pretty one-sided.”
He says he didn't observe specific instances of bias but became concerned about the imbalance between
creditors and their law firms-—which were highly sophisticated about NAF procedures—and most consumers,
who were naive and facked legal representation. "The whole organizational mechanism was set up to effect
collections,” Gould says. Asked to respond, NAF says creditors and their attorneys are "no more sophisticated"
about arbitration than they are about court procedures, and consumers are “no more naive."

Founded in 1986, NAF at first depended heavily on one customer, ITT Consumer Financial, the now-defunct
lending arm of conglomerate ITT. (ITT) Mifton Schober, then the general counse! of {TT Consumer Financial,
says he opposed the relationship, fearing it could deny individuals the broader rights they enjoyed in court, such
as greater latitude to appeal. Top officials of ITT Consumer Financial, which fike NAF was based in Minneapolis,
felt otherwise. "Management thought {NAF's] rules for arbitration favored creditors more," says Schober, who is
now retired, "Shopping for justice: That's what it was.” Neither NAF nor ITT, now a defense electronics
manufacturer, would comment on Schober's assertions.

BUSINESS STRATEGY

Haydock, NAF's managing director, says that from the outset, it tried to familiarize corporations and their
attorneys with the benefits of arbitration over court cases. NAF isn't alone in doing this. AAA and JAMS also
piace ads in legal publications and sponsor events at bar association meetings.

But NAF goes further. On some occasions, it tries to drum up business with the aid of law firms that represent
creditors. Summaries of weekly NAF business development meetings from 2004 and 2005, which are labeled
"confidential,” show it enlisted Wolpoff & Abramson and another prominent debt coliection faw firm, Mann
Bracken, to help win the business of companies such as GE's {GE) credit-card arm. When creditors succeed, the
taw firms seek fees of 15% or 20% of awards, which are added to judgments and billed to debtors. Atlanta-based
Mann Bracken surfaces in a November, 2004, NAF document that states: "Work with Mann to begin its taking
tead on GE as it relates to Mann running the program for it."

The same NAF document describes efforts to collaborate with Mann Bracken and Wolpoff & Abramson to recruit
Sherman Financial Group as an arbitration customer. Sherman, based in Charleston, S.C., buys delinquent debt
http://www.businessweek.com/print/magazine/content/08_24/b4088072611398.htm 10/21/2010
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from major credit-card companies at a discount and then tries to colfiect on it. Under the heading "Last Week's
Single Sales Objective,” the NAF document notes that Wolpoff & Abramson and Mann Bracken partner James
D. Branton are to host a panel discussion with attorneys for Sherman Financial. "Follow-up w/ Branton and
Wolpoff after conference,” the document adds.

The strategy appears to have worked. Sherman confirms that Mann Bracken has represented it in collections
cases before NAF. But Sherman denies that either law firm soficited its business on behalf of the arbitration firm.

A former NAF staff employee familiar with its business development efforts says: "it was well understood within
NAF that working through estabiished collection faw firms was an effective way to develop business with
creditors." Insisting on anonymity, the ex-employee explains that, since Wolpoff & Abramson and Mann Bracken
had strong ties to major credit- card companies, the law firms could boost NAF's chances of getting creditors to
use its services. All told, documents from four NAF business development meetings from October, 2004, through
August, 2005, refer 36 times to Wolpoff & Abramson, Mann Bracken, and their attorneys in connection with
pitches to credit-card providers and debt buyers.

An arbitration company coltaborating with faw firms to land business troubles some legal scholars. "Most people
would be shocked," says Jean Sternlight, an arbitration expert at the University of Nevada, Las Vegas. "Our
adversarial system has this idea built into it that the judge is supposed to be neutral, and NAF claims that itis,”
she adds. "But this certainly creates a great appearance, at a minimum, of impropriety, where the purportedty
neutral entity is working closely with one of the adversaries to develop its business.”

"STREAMLINING"” THE PROCESS

Mann Bracken's Branton declines to discuss specific clients, citing confidentiality agreements. in an e-mail, he
adds: "Mann Bracken frequently and openly works with arbitration administrators {including the National
Arbitration Forum and the American Arbitration Assn.} fo assist our clients in developing legal solutions tailored
to their needs. This is very similar to the work we do with court clerks across the country in streamlining the
litigation process for our clients."

NAF's rivals, AAA and JAMS, say they don't cooperate with debt collection faw firms in this manner. "Those who
inquire about filing cases with us, which include individuals, governmental entities, and businesses, often reach
out to understand how to use our online filing process, which is available to ali parties,” says AAA spokesman
Wayne Kessler. The firm says it handied 8,358 consumer arbitration cases in 2007, far fewer than NAF, JAMS
says it doesn't handle such cases.

NAF arbitrators say they aren't familiar with aff the ways the company markets itself. When told about the internal
documents, however, several expressed concern. "Using a faw firm to actually solicit business for {NAF] raises a
question of the appearance, at least, of potential impropriety,” says Edwin S. Kahn, a tawyer in Denver who
advocates for low-income families and, as a sideline, has handied about 30 NAF cases and 50 AAA cases. Kahn
says he is considering recusing himself from cases involving Mann Bracken and Wolpoff & Abramson: "l have
learned something that might affect my objectivity.”

NAF interprets Kahn's comments as showing that "he is very aware of his professional responsibility to remain
entirely neutral.” it adds that it has "been successful in completely isolating the independent arbitrators from
educational and marketing efforts used to encourage the use of arbitration,"

Edward C. Anderson, an NAF founder and past CEO, confirms that the company does "educate” creditors'
lawyers on the benefits of arbitration in hopes that the lawyers' clients will purchase NAF's services. He sees no
conflict of interest. "The documents that you have apparently relate to meetings with particular lawyers,” he says.

http://www.businessweek.com/print/magazine/content/08_24/b4088072611398.htm 10/21/2010
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"It looks to me like we pitched these lawyers on the efficacy of arbitration for their clients, and they have to
decide what works for them.” Mann Bracken and Wolpoff & Abramson decline to comment.

GE confirms that it employs Mann Bracken and says consumers may resolve disputes before NAF or AAA.
Consumers aiso may opt out of GE's arbitration clause, although relatively few do. In a statement, GE
spokeswoman Cristy F. Williams says that when the company initiates collection actions, “it has historically
always filed in a court of appropriate jurisdiction.” She adds that GE's arbitration clause referring to NAF was in
place before the 2004 and 2005 references to Mann Bracken in the NAF documents. GE declines to respond to
questions about the overall fairness of NAF arbitration or on Mann Bracken's role in aiding NAF to gain
arbitration business.

EASING THE COURT'S LOAD

Most judges are favorably disposed toward arbitration as a way of alteviating the courts' fitigation load. in one
case in which customers questioned the use of an arbitration clause by credit-card issuer First USA Bank, a
federal judge in Dallas ruled in 2000: "The court is satisfied that NAF will provide a reasonable, fair, impartial
forum.”

But some courts have found reason to question NAF awards. In May, 2005, a state judge in Oregon threw out a
$16,642 arbitration judgment favoring MBNA. Judge Donald B. Bowerman didn't explain his reasoning, but the
consumer in the case, Laurie A. Raymond, had appealed the award, saying she had been complaining to MBNA
since 1990 that the charges attributed to her were the result of fraud or a mistake. Raymond, a 54-year-old
family-faw attorney in Portland, also told the court that she had never signed an arbitration agreement. Unlike
most alfeged debtors, Raymond energetically disputed NAF's jurisdiction. The credit-card company at certain
points in the past had conceded that she didn't have to pay, she says. Nevertheless, in July, 2004, the arbitrator
entered the award for the bank without hotding the hearing Raymond says she had requested.

After Raymond got the award canceled, she sued MBNA for violations of debt collection and credit reporting
laws. MBNA settled the suit on confidential terms. MBNA parent Bank of America declines to comment
spedcifically, citing privacy obligations. "The referral to arbitration was consistent with the practices in place at the
time," the bank says. "We believe arbitration can be an efficient and fair method of resolving disputes between
our customers and the company.”

NAF declines to comment on the Raymond case. But generally, the company adds: "Litigants, on either side, do
not always see the facts, the faw, or the process through an unbiased eye.”

Raymond felt equipped to take on NAF and MBNA because of her legal training, she says. "One reason | went
on with the process was that if [NAF] can do this to someone who understands this stuff, what are they doing to
the little grandma next door?”

Cheryl C. Betts of Cary, N.C., was one tayperson who felt overwhelmed. She learned that she'd been taken to
arbitration in May, 2007, when Mann Bracken sent her a letter about $6,027 she owed on a Chase credit card.
The letter informed her that she'd have to pay an additional $602 in legal fees refated to arbitration but offered to
settle for 75% of the total, or $4,972. Betts, a 55-year-old former administrative assistant for an energy company,
says she always intended to pay her debt but didn't want to cough up nearly $5,000 at once. "I'm not a
deadbeat,” she says.

Betts says her troubles began after she was late with one $128 minimum payment in August, 2005, Chase
lowered her credit limit from $6,000 to $4,900. Fees and penalty interest soon pushed her over that limit, setting
http://www.businessweek.com/print/magazine/content/08_24/b4088072611398.htm 10/21/2010
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off a spiral of rising minimum- payment demands that she says she couldn't afford. Betts says she repeatedly
contacted the bank to try to work out a payment pian. "This shoufd never have happened,” she says.

Chase declines to comment on particular credit disputes, citing customer privacy. The bank points to a 2000
opinion by U.S. Supreme Court Justice Ruth Bader Ginsburg saying that "national arbitration organizations have
developed simitar models for fair cost and fee allocation.... They include National Arbitration Forum provisions
that limit small-claims consumer costs."

The May, 2007, letter to Betts from Mann Bracken announcing its intention to arbitrate set off a nine-month flurry
of paperwork. in August, after she filted an 11-page response to the arbitration claim, Mann Bracken requested
an adjournment, which was granted. Four months later, Betts fired off a long fax further disputing the case, and
the taw firm responded by seeking a 45-day extension. Betts thought she would have another opportunity to
contest the case.

But on Feb. 15, 2008, the day after the extension expired, an NAF arbitrator issued a ruling ordering her to pay
$5,575 to Chase. She has taken the case to a state court in Raleigh. "Many people," she says, "would have
thrown in the towel because they don't have the time to pursue this, or they are just totally confused.... The only
thing that kept me going was that | knew that | hadn't done anything wrong."

NAF declines to comment on the Betts case but reiterates that its procedures are fair. it adds that "parties can
become confused about court procedures or about arbitration procedures.... "

Join a debate about regulating credit card rates.

Berner is a correspondent for BusinessWeek in Chicago. Grow is a correspandent inn BusinessWeek’s Atlanta bureau.

With Susann Rutledge

| L o>
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Ms. WATSON. Internal documents discussed in the article de-
scribe NAF’s marketing pitches to credit card companies where
they depict their arbitration services as favorable to businesses
with a promised marked increase in recovery rates over existing
collection methods.

Rather than providing the neutral resolution service they portray
to the public, in these confidential documents, the NAF describes
the benefits of pro-business hasty arbitration, with little to no men-
tion of the rights or concerns of the consumer.

Elizabeth Bartholet, a Harvard Law School professor and former
arbitrator for NAF, describes their practices as, “a process that sys-
tematically serves the interest of credit card companies.”

So today’s hearing comes at a very critical point. With unemploy-
ment at 9% percent nationally and 11.4 percent in my district in
Los Angeles, California, and $928 billion worth of outstanding cred-
it card debt in the United States as of May 2009, it is imperative
we gain meaningful insight into how we can improve this process
and empower American consumers with the ability to fairly man-
age their consumer obligations.

So Mr. Chairman, I look forward to today’s testimony, and I yield
back.

Mr. KuciNIcH. I thank the gentlelady.

The Chair recognizes Mr. Foster. You may proceed for 3 minutes.

Mr. FOSTER. Thank you, Mr. Chairman.

Today’s hearing follows months of extensive investigation by this
subcommittee into hundreds of cases of consumer debt collection
arbitration, but it is timely coming less than 1 week after the Na-
tional Arbitration Forum agreed to stop accepting all future con-
sumer arbitrations.

The settlement in Minnesota is instructive, but it is not the end
of the story. The authority for commercial arbitration originated in
the Federal Arbitration Act, a 1925 law that may well be out of
date and in need of significant improvement. It is this panel’s duty
to uncover and correct flaws in arbitration proceedings.

I look forward to hearing from all our witnesses on pragmatic so-
lutions that will ensure consumers, as well as businesses, are dealt
with fairly. And it is my hope that this committee will work swiftly
to implement them.

It may also be useful to view today’s hearing in the context of
wider financial reform. The patters of collusion that we will hear
about today seem not unlike the conflicts of interest that have
emerged, for example, between credit rating agencies and the
issuers of instruments that they rate. The challenge of this Con-
gress will be devise fair and workable reforms to our financial sys-
tem that ensure that neutral parties are in fact neutral, and to en-
sure that consumers, as well as businesses, are protected.

Thank you, Mr. Chairman, and I yield back.

Mr. KuciNicH. I thank the gentleman.

If there are no additional opening statements, the subcommittee
will receive testimony from the witnesses before us today.

I want to start by introducing our panel. Ms. Lori Swanson, wel-
come, is the attorney general of the State of Minnesota. Ms. Swan-
son was elected attorney general of the State of Minnesota in 2006
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and previously served as solicitor general and deputy attorney gen-
eral from 1999 to 2006.

Attorney General Swanson’s legal actions, legislative efforts and
consumer advocacy have helped to level the playing field on behalf
of ordinary citizens. She drafted and helped secure the enactment
of a predatory mortgage lending law in 2007 that has been nation-
ally heralded as a model for other States. She has sued cell phone
companies, many of which use mandatory arbitration clauses for
extending people’s contracts without their permission, then charg-
ing hefty early cancellation penalties when they tried to cancel. She
has also sued collection agencies for trying to trick citizens into
paying debts they do not owe.

On July 14, 2009, Attorney General Swanson filed a lawsuit
against the National Arbitration Forum, alleging that it misrepre-
sented its independence and hid from consumers and the public its
extensive ties to the collection industry. On July 17th, she entered
into a landmark settlement with the National Arbitration Forum.
She has publicly expressed concern about the growing use of man-
datory arbitration clauses in credit card, cell phone and mortgage
contracts.

Mr. Michael Kelly, welcome. Mr. Kelly was until recently the
chief operating officer of the National Arbitration Forum, where he
oversaw all operational and legal matters. He is now chief execu-
tive officer of Forthright, an entity spun off from the NAF in late
2007 which handles all administrative matters for the National Ar-
bitration Forum.

Previously, he held executive positions with the Minnesota Vi-
kings and Gander Mountain, and was a partner at the Minneapolis
law firm Faegre and Benson. Mr. Kelly served for 8 years on the
Edina, Minnesota City Council and was the Mayor Pro Tem and
Vice Chair of the Housing and Redevelopment Authority. He has
served on the board of the Minneapolis Downtown Council and the
board of the Minnesota Opera.

Mr. Richard W. Naimark, welcome, Mr. Naimark. He is the sen-
ior vice president for the International Centre for Dispute Resolu-
tion, a division of the American Arbitration Association, where he
has overall responsibility for international issues and government
relations. He is the founder and former executive director of the
Global Center for Dispute Resolution Research. Mr. Naimark is an
experienced mediator and facilitator, having served as a neutral in
a wide variety of business and organizational settings. His experi-
ence includes work with the United Nations, government, univer-
sities, corporate, construction, insurance and nonprofit areas.

Mr. F. Paul Bland, Mr. Bland, welcome. Mr. Bland has been a
staff attorney at Public Justice since 1997 and is responsible for de-
veloping, handling and helping Public Justice’s cooperating attor-
neys litigate a diverse docket of public interest cases. He has ar-
gued and won more than 20 cases that have led to reported deci-
sions for consumers, employees or whistleblowers in four of the
U.S. Courts of Appeals and the high courts of six different States.
He is currently handling or assisting with appeals before the U.S.
Court of Appeals for the 11th Circuit; the California, Florida, Ken-
tucky and Nevada Supreme Courts; and the Maryland Court of Ap-
peals.
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Finally, Professor Christopher R. Drahozal. Welcome, Professor.
Professor Drahozal is the John M. Rounds professor of law, Univer-
sity of Kansas School of Law. He is Chair of the Arbitration Task
Force at the Searle Civil Justice Institute at Northwestern Univer-
sity School of Law. The professor has written extensively on the
law and economics of arbitration. He has authored a casebook on
commercial arbitration and co-edited a book on empirical research
on international commercial arbitration. Prior to teaching, Profes-
sor Drahozal was in private law practice in Washington, DC, and
served as a law clerk for the Iran-U.S. Claims Tribunal and the
U.S. Supreme Court and the U.S. Court of Appeals for the Fifth
Circuit.

I want to thank each and every one of our witnesses for appear-
ing before our subcommittee today.

It is the policy of the Committee on Oversight and Government
Reform to swear in all witnesses before they testify. I would ask
at this time if you would rise and raise your right hands.

[Witnesses sworn.]

Mr. KuciNICH. Thank you very much. Let the record reflect that
each of the witnesses answered in the affirmative.

I ask that each of the witnesses now give a brief summary of
their testimony and to keep this summary under 5 minutes in du-
ration. Bear in mind that your complete written statement will be
included in the hearing record, so don’t feel that you have to do a
10-minute speech in 5 minutes. I tried that once as a witness many
years ago. It was not fun, but we will get all of your statement in
the record.

Let’s start the discussion right now. Attorney General Swanson,
you are recognized for 5 minutes. Thank you.

STATEMENTS OF LORI SWANSON, ATTORNEY GENERAL, STATE
OF MINNESOTA; MICHAEL KELLY, CHIEF OPERATING OFFI-
CER, NATIONAL ARBITRATION FORUM; RICHARD NAIMARK,
SENIOR VICE PRESIDENT, INTERNATIONAL CENTRE FOR
DISPUTE RESOLUTION, AMERICAN ARBITRATION ASSOCIA-
TION; F. PAUL BLAND, STAFF ATTORNEY, PUBLIC JUSTICE;
AND CHRISTOPHER R. DRAHOZAL, JOHN M. ROUNDS PRO-
FESSOR OF LAW, UNIVERSITY OF KANSAS SCHOOL OF LAW

STATEMENT OF LORI SWANSON

Ms. SWANSON. Chairman Kucinich, Ranking Member dJordan,
members of the committee, thank you for the opportunity to appear
here before you on this very important topic of mandatory arbitra-
tions.

You know, the right to have disputes resolved impartially is
something that we as Americans value very much. Yet, millions of
Americans are giving away that right without even knowing it.
Credit card companies, cell phone companies, lenders routinely
bury in the fine print of contracts that may run upwards of 25 or
30 pages long these mandatory pre-dispute arbitration clauses, and
consumers don’t know it. And oftentimes, the clauses come to the
consumer not even in the initial agreement, but after the fact,
maybe in an envelope stuffer. And even if the consumer doesn’t see
it, largely they are deemed to be bound to it.
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We filed a lawsuit against the National Arbitration Forum in
Minnesota. We attached a copy of the complaint to the testimony
submitted, so I won’t go through all of it. But the bottom line is
that the National Arbitration Forum represented to the public, to
consumers, to the courts, to the Government that it was independ-
ent and neutral and operated impartially and like a court system,
when in fact it had ties to the very industry that brought claims
before it.

And those ties really came two ways. The first way the ties came
was what I would call backroom hustling, going to the credit card
companies and the banks and so on and so forth, and asking the
lenders to put into the fine print of these contracts mandatory arbi-
tration clauses and paying executives commissions when they put
clauses into those contracts, and then having other executives who
were paid commissions to convince those very corporations to file
claims against the consumer in the interest of the creditors against
the interest of the consumer.

In addition, far from the impartiality represented to the consum-
ers, marketing materials given to the credit card companies said
things like, the customer doesn’t know what to expect from arbitra-
tion and they are more willing to pay. Or in arbitration, they basi-
cally ask you what it is and then hand you the money.

In addition to that, we found evidence that the company in some
cases drafted claims, the equivalent of a summons and complaint
in a court of law, on behalf of the creditor to be filed against the
consumer; that in some cases creditors were advised what their
legal rights were when consumers weren’t. In fact, we heard from
employees who said that when consumers did call, people were in-
structed to really try to get them off the phone as quickly as pos-
sible, and even in some cases not to pass on a consumer’s answer
or information to the arbitrator.

We also heard from arbitrators who felt that they were de-se-
lected, so that they had been appointed by the company to handle
claims, but when they didn’t rule for the creditor or give the credi-
tor everything it wanted, or if they terminated, or in some cases
ruled1 for the consumer, that they were de-selected or taken off the
panel.

And then in addition to that, we found that the National Arbitra-
tion Forum is really part of one big debt collection conglomerate,
that you have a New York hedge fund called Accretive that essen-
tially owned a $42 million stake in the National Arbitration Forum
outfit, and at the same time that it owned a debt collection law
firm called Axiant which, in turn, owned and acquired the debt col-
lection operations of a law firm called Mann Bracken, which is just
about the biggest debt collection law firm in the country, so basi-
cally having this hedge fund controlling the two sides of the equa-
tion, or involved in the two sides of the equation, the debt collection
side and then as well the arbitration side.

Something that we did learn in connection with the investigation
that I find troubling and gets a bit far afield is that the Small
Business Administration in 2004 gave Accretive $100 million, and
in 2008, the Accretive Small Business Investment Corp. ended up
purchasing about 772 percent of Axiant. And then in 2009, it asked
the Small Business Administration for permission to purchase even
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more of Axiant, so essentially it appears, using Small Business Ad-
ministration money to fund a debt collection enterprise that then
treats consumers in an unfair fashion.

It is troubling to me if the Small Business Administration be-
lieves that its mission is to finance the acquisition of debt collectors
who acquire bank debt from bailed-out national banks, and then
use the fund to go after citizens through the types of questionable
debt collection techniques we outlined in the complaint. We asked
the Small Business Administration for records. They produced,
after consulting with the hedge fund, 18 pages, largely blacked out.
I couldn’t get to the bottom of it. Maybe this Committee on Over-
sight can, and I would encourage you to followup on: Is SBA money
going into this type of enterprise? They basically blacked out al-
most every meaningful word.

Mr. KucINICH. Duly noted.

The gentlelady’s time is expired.

Ms. SwaNsoN. OK. Thank you.

Mr. KuciNicH. Would you like to just wrap it up?

Ms. SWANSON. Just to wrap up, we interviewed over 100 consum-
ers. The case and our concerns go beyond the National Arbitration
Forum. There are real concerns with mandatory pre-dispute arbi-
tration clauses and consumers forfeiting their rights without know-
ing it, and the repeat bias that comes in when corporations essen-
tially select their judge.

Thank you.

[The prepared statement of Ms. Swanson follows:]
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Good afternoon. Thank you for the opportunity to testify before the Committee on the
important topic of mandatory arbitration in consumer disputes, which has the potential to affect
virtually every American citizen.

L Mandatory Arbitration in Consumer Disputes.

The right to have disputes resolved through an impartial judge or jury is deeply imbedded
in our democracy and our values. In recent years, however, virtually every American
consumer—in one contract or another—has been forced to contract away their right to have their
day in court. Credit card companies, cell phone companies, banks, and other corporations
frequently place—in the fine print of their consumer contracts—what are known as mandatory
pre-dispute arbitration clauses. Through these clauses, the consumer waives—in advance-his
or her right to have any dispute resolved in court and instead must resolve the dispute in
arbitration by an arbitration administrator selected by the corporation. This is true even if the
consumer does not see the arbifration clause. For example, if a credit card company sends the
consumer an arbitration clausc in an envelope stuffer, the consumer may be deemed to have
agreed to arbitration just by keeping the card. In most cases, consumers are not even aware they
waived their right to go to court.

The Federal Arbitration Act—passed in 1925—was originally designed to allow
merchants of relatively equal bargaining power to agree to arbitration after a dispute arose to
mutually select an arbitrator to resolve the dispute. Today, credit card and other companies have
expanded arbitration to a wide range of consumer contracts where the consumer has no
bargaining power. Through these clauses, which appear in millions of consumer contracts,
hundreds of thousands of consumer disputes are resolved each year not in open court, but behind

closed doors in a system of private arbitration.
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1L National Arbitration Forum Lawsuit and Consent Judgment.

On July 14, 2009 our office filed a lawsuit against the National Arbitration Forum—the
largest arbitration company in the country for consumer credit disputes—alleging that it
misrepresented its independence and hid from consumers and the public its extensive ties to the
collection industry. (A copy of the Complaint is attached as Exhibit A.)

The lawsuit alleged that the National Arbitration Forum deceptively represented to
consumers and the public that it was independent and neutral, operated like an impartial court
system, and was not affiliated with any party or took sides between parties.

The lawsuit alleged that the Forum worked behind the scenes—alongside creditors and
against the interests of ordinary consumers—to convince credit card companies and other
creditors to deprive consumers of their legal rights by inserting arbitration provisions in their
customer agreements and then to appoint the Forum to decide thc disputes. The lawsuit alleged
that the Forum paid commissions to executives to convince creditors to put mandatory arbitration
clauses in their customer agreements and to thereafter convince creditors to use the Forum to
decide those claims, in order to generate arbitration filings in tfle Forum——and hence, revenue-—
for itself. In soliciting creditors to use its arbitration services, the Forum made representations
that aligned itself against consumers, including, for example, that “[t}he customer does not know
what to expect from Arbitration and is more willing to pay,” that consumers “ask you to explain
what Arbitration is then basically hand you the money,” and that “[y]ou [the creditor] have all
the leverage [in arbitration] and the customer really has little choice but to take care of this
account.” (A copy of the Forum’s presentation is attached as Exhibit B.)

The lawsuit also alleged that the Forum had financial ties to the collection industry.

Beginning in 2006 and through 2007, Accretive—a family of New York private equity funds—
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engineered two transactions. In the first transaction, Accretive formed several equity funds
under the name “Agora” (meaning “Forum” in Greek), which invested $42 million in the Forum
and obtained governance rights in it. In the second transaction, three of the country’s largest
debt collection law firms—Mann Bracken of Georgia, Wolpoff & Abramson of Maryland, and
Eskanos & Adler of California—merged into one large national law firm called Mann Bracken.
Accretive then acquired the majority interest in a debt collection agency called Axiant, which
acquired the collections operations of Mann Bracken. Through these transactions, Accretive
took control of one of the country’s largest debt collection enterprises and became affiliated with
the Forum, the country’s largest consumer collection arbitration company. The lawsuit alleged
that, in 2006, the Forum processed just over 214,000 consumer collection arbitration claims, of
which 125,000, or nearly 60 percent, were filed by these firms.

In the course of our year-long investigation, we heard from arbitrators who were
“deselected”—or not given more cases—after ruling for the consumer or not awarding the credit
card company any attorneys’ fees. We heard from employees who were told to find arbitrators
who were anti-consumer and not to assign additional cases to arbitrators who asked the creditors
to provide evidence to support their claims. We also interviewed over 100 consumers who werc
confused by the process, were unaware they had agreed to arbitration, and did not feel they got a
fair shake in arbitration.

On July 17, 2009 the company signed a Consent Judgment that resolves the lawsuit.
Under the Consent Judgment, the company is barred from the business of arbitrating credit card
and other consumer disputes and must stop accepting any new consumer arbitrations or in any
manner participate in the processing or administering of new consumer arbitrations. This means

that the company will permanently stop administering arbitrations involving consumer debt,
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including credit cards, consumer loans, telecommunications, utilities, health care, and consumer
leases. |

The investigation and the lawsuit has uncovered an underlying problem with mandatory
pre-dispute arbitration clauses in consumer contracts. As the problems highlighted by the
lawsuit illustrate, it is more important than ever for Congress to meaningfully protect consumers
from forced arbitration arising out of fine-print contracts. In the meantime, I hope that other
arbitration companies like the American Arbitration Association (arguably the next biggest
arbitration administrator of consumer disputes) will announce their intention not to exploit
consumers by arbitrating claims arising out of fine-print consumer contracts.

III. The U.S. Government’s Small Business Administration Apparently Finances One of
the Biggest Debt Collection Enterprises in the Nation.

As [ noted above, our investigation found that the National Arbitration Forum is owned
in part by a hedge fund called Accretive, LLC of New York. Accretive also owns Axiant, LLC,
one of the country’s largest debt collectors, which in turn owns the collections operations of the
Mann Bracken law firm, the largest debt collection law firm in the country.

During our investigation, it was determined that in 2004, the Small Business
Administration issued a grant in the amount of $100 million to Accretive Investors SBIC, LP.
(A copy of a website summarizing the grant is attachcd as Exhibit C.) The grant was issued
under federal rules that require Accretive Investors SBIC to invest the money in small businesses
whose operations are in the public interest. We determined that in 2008, Accretive Investors
SBIC acquired 7.5 percent of Axiant, the debt collector which owns the collections operations o1
the Mann Bracken law firm. (See chart found in Exhibit A at 50.) Finally, we determined that in

2009 Accretive applied for and received permission from the SBA to makc what we suspect to
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be a very large investment in credit card debt through Axiant—its own downstream subsidiary.
(A copy of the Federal Registry description of the application is attached as Exhibit D.)

On June 8, 2009, our office asked the SBA for documentation concerning the extent to
which the federal grant money was utilized by Accretive and Axiant. Even though we are a law
enforcement agency, the SBA-—after consulting with the Accretive hedge fund—refused to
produce unredacted records to us. Instead, on July 13, 2009, the SBA produced documents that
were highly redacted and provided absolutely no information about how and the extent to which
SBA money was used on this transaction. (The redacted documents produced by the SBA are
attached as Exhibit E.)

It is troubling that the SBA apparently believes that its mission is to finance the
aequisition of debt collectors who acquire bank debt from bailed-out national banks and then use
the funds to harass citizens through questionable debt collection techniques. But this appears to
be what occurred.

It is even more troubling that the SBA would apparently act in concert with the debt
eollector to hide information from a state law enforcement agency on how the money was spent.
But this is also what apparently occurred.

I hope that this Committee will look into this matter and demand that the SBA produce
information documenting the extent to which federal SBA money was used for the acquisition
and collection of credit card debt or otherwise spent to finance this debt collection operation.
I urge the Committee to require the SBA to provide it with this information.

IV.  Problems with Forced Arbitration in Consumer Contracts.
Our interviews of consumers highlighted numerous problems with the arbitration of

consumer disputes arising out of forced arbitration clauses in fine-print contracts. Mandatory
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pre-dispute arbitration clauses that are hidden in the fine print of consumer contracts are
fundamentally unfair to the consumer. I say this for several reasons:

First, mandatory pre-dispute arbitration agreements are nearly always the product of
unequal bargaining power between the consumer and the business. In almost every interview we
conducted of consumers, we found that the consumer was not aware of the arbitration provision.
In most cases, the consumer never saw the provision. The consumer is given virtually no
opportunity to negotiate or reject the provision. Yet, through these provisions, consumers give
up their right to have their day in court.

Sccond, it is apparent from interviews with consumers, arbitrators, and employees of the
Forum that arbitrators have a powerful incentive to favor the dominant party in an arbitration;
namely, the corporation. Indeed, there is a term commonly used in the arbitration industry called
“repeat player bias,” describing the phenomena where an arbitrator is more likely to favor the
party that is likely to send future cases. This bias does not exist in a court, where the judge is not
reliant on a dominant player for his or her future income.

Third, credit card companies and other corporations select which arbitration companies
they want to appoint to process their disputes, and arbitration companies compete for this
lucrative business. If a particular corporation selects a particular arbitration company to resolve
the corporation’s disputes, the arbitration company makes money. If a particular arbitration
company is not “friendly” enough to the corporation, the corporation can simply select another
arbitration company to resolve its claims. Similarly, the arbitration company wields great power
in selecting which arbitrators will be in its network. In the case of the National Arbitration
Forum, arbitrators and employees told us that arbitrators who issued an award against the

corporation, or who failed to award attorneys’ fees against the consumer, were simply
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“deselected” and not appointed to future proceedings. One retired state court justice told us that
he was not assigned any more cases after he ruled that the credit card company was not entitled
to attorneys’ fees—fees that were not allowed under state law. Another arbitrator, a professor at
a leading national law school, testified in Congress last year that she did not receive any more
cases after ruling in favor of a consumer. Even if the arbitration company does not “deselect”
arbitrators who rule for consumers, corporations who are repeat players know who those
arbitrators are and can remove them from hearing the company’s cases far more readily than they
could remove a district court judge.

Fourth, because the consumer is unaware of the mandatory arbitration provision, in many
cases the consumer does not recognize the significance of the arbitration notice served on them.
Since they did not know that they agreed to arbitration, and were unfamiliar with the arbitration
process or the arbitration administrator, consumers tell us they did not know they were obligated
to respond to the arbitration notice.

Fifth, our interviews with consumers showed that they were unaware of their rights in
arbitration, did not know they could submit exhibits or evidence, and were often not aware that
there would only be a “document hearing” to resolve the case. For instance, victims of identity
theft were not told to submit a copy of a police report, even though arbitrators were advised that,
absent such documentation, the claim of identity theft should be ignored. By contrast, most
district court judges generally will assist pro se litigants in articulating the facts that might help
them prove their defense.

Sixth, due process protections found in court are often lacking in arbitration.
For instance, consumers subject to a mandatory arbitration clause usually have no right to appeal

to a court if there is an adverse arbitration ruling. Similarly, the arbitrator’s decision is usually
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not supported by a written order, so the consumer does not understand the basis for the decision
and thercfore questions the integrity of the process. Other limitations include the fact that
discovery in arbitration proceedings is limited. Some consumers indicated that they never
received notice of the proceeding, because service of process rules are not as precise as court.

In short, while our Consent Judgment with the National Arbitration Forum may have
removed a problem company from the consumer arbitration marketplace, it did not and cannot
solve the systemic problems with mandatory pre-dispute arbitration clauses in fine-print
consumer contracts. The Federal Arbitration Act has been interpreted by the federal eourts to
prohibit state legislatures from meaningfully regulating these clauses. Therefore, Congress is the
only governmental entity that can protect consumers from the placement of mandatory
arbitration clauses in consumer contracts—and I strongly encourage it to do so.

Thank you for inviting me to this hearing.



STATE OF MINNESOTA ElLED PEL DISTRICT COURT
COUNTY OF HENNEPIN 08 JUL il L& 83 FOURTH JUDICIAL DISTRICT
Case Type: Other Civil
(Consumer Protection)
State of Minnesota by its Attorney General,
Lori Swanson, Court File No.
Plaintiff,
vs.
COMPLAINT

National Arbitration Forum, Inc.,

National Arbitration Forum, LLC, and
Dispute Management Services, LLC, d’b/a
Forthright,

Defendants.

The State of Minnesota, by its Attorney General, Lori Swanson, for its Complaint against
defendants National Arbitration Forum, Inc., National Arbitration Forum, LLC, and Dispute
Management Services, LLC, d/b/a Forthright (collectively, “National Arbitration Forum,”
“Forum,” or “Defendants™), alleges as follows:

INTRODUCTION

1. Just about every American has a credit card. The credit card companies often
rﬁquire—d?ep in the fine print of the consumer agreement—that the consumer forfeit his or her
right to have any dispute resolved by a judge or jury. Instead, the agreements often require that
any disputes be resolved exclusively through a private system of binding arbitration—and
frequently through the National Arbitration Forum. The Forum represents to the public, the
courts, and consumers that it is independent, operates like an impartial court system, and is not

affiliated with any party. The consumer does not know that the Forum works alongside creditors
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behind the scenes—against the interests of consumers—to convince creditors to place mandatory
pre-dispute arbitration clauses in their customer agreements and to appoint the Forum as the
arbitrator of any disputes that may arise in the future. The Forum does this so that creditors will
file arbitration claims against consumers in the Forum, thereby generating revenue for it.

2. The consumer also does not know——and the Forum hides from the public—that
the Forum is financially affiliated with a New York hedge fund group that owns one of the
country’s major debt collection enterprises. Beginning in 2006 and through 2007, Accretive,
LLC (a family of New York hedge funds under the control of an investment manager named
J. Michael Cline and his associates), engineered two transactions. In the first transaction,
Accretive formed several private equity funds under the name “Agora” (meaning “Forum” in
Greek), which in turn invested $42 million in the National Arbitration Forum and obtained
governance rights in it. In the second transaction, three of the eountry’s largest debt collection
law firms (Mann Bracken of Georgia, Wolpoff & Abramson of the District of Columbia, and
Eskanos & Adler of California) merged into one large national law firm called Mann Bracken,
LLP. Accretive then formed and funded (partly using federal money from the U.S. Small
Business Administration) a debt collection agency called Axiant, LLC, which acquired the assets
and collections operations of Mann Bracken.

3. Through these transactions, the Accretive hedge fund group simultaneously took
control of one of the country’s largest debt collectors and became affiliated with the Forum, the
country’s largest debt collection arbitration company. In 2006, the Forum processed 214,000
consumer debt collection arbitration claims, of which 125,000—or nearly 60 percent—were filed

by the law firms listed above. The Forum conceals its affiliations with the collections industry
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through cxtensive affirmative representations, material omissions, and layers of complex and
opaque corporate structuring.

4. Consumers also do not know that—despite representing to the public that it has
“no relationship with any party” and does not “counsel our users™—thc Forum works closely
with creditors behind the scenes to: (1) encourage them to file arbitration claims as an
alternative way to collect debt from consumers; (2) draft arbitration clauses, advise creditors on
arbitration legal trends, and in some cases, help them draft claims to be filed against consumers;
and (3) refer them to debt collection law firms, which then file arbitration claims against
consumers in the Forum. In soliciting creditors to use its arbitration services, the Forum makes
representations that align itself against consumers, including, for example, that “{tlhe customer
does not know what to expect from Arbitration and is more willing to pay,” that consumers “ask
you to explain what arbitration is then basically hand you the money,” and that “[yjou [the
creditor] have all the leverage [in arbitration] and the customer really has no choice but to takc
care of the account.”

5. Through its conduct, the National Arbitration Forum has violated Minnesota’s
statutory prohibitions against consumer fraud, deceptive trade practices, and false advertising.

PARTIES

6. Lori Swanson, the Attorncy General of the State of Minnesota, is authorized
under Minn. Stat. Ch. 8, including Minn. Stat. §§ 8.01, 8.31, and 8.32, and under §§ 325.F.67
and 325F.70, and has common law authority, including parens patriae authority, to bring this
action on behalf of the State of Minnesota and its citizens to enforce Minnesota law.

7. National Arbitration Forum, Inc. (“NAF, Inc.”) is a privately held, for-profit

Minnesota corporation. NAF, Inc.’s registered address and principal place of operations is 6465
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Wayzata Boulevard, St. Louis Park, MN 55426. NAF, Inc. is the holder of the assumed name
“National Arbitration Forum” and also does business under the names “National Arbitration
Forum” and “Forum.”

8. National Arbitration Forum, LLC (“NAF, LLC") is a privately held, for-profit
Delaware limited liability company. NAF, LLC’s registered address and principal place of
operations is the same as NAF, Inc’s: 6465 Wayzata Boulevard, St. Louis Park, MN 55426.
NAF, LLC’s registered agent is Michael Kelly. NAF, LLC also does business under the name
“National Arbitration Forum.”

9. Dispute Management Services, LLC, d/b/a Forthright (“Forthright”) is a privately
held, for-profit Delaware limited liability company. Forthright’s registered address and principal
place of operations is the same as NAF, Inc.’s and NAF, LLC’s: 6465 Wayzata Boulevard,
St. Louis Park, MN 55426. Forthright’s registered agent is the same as NAF, LLC’s: Michael
Kelly.

JURISDICTION

10.  This Court has jurisdiction over the subject matter of this action pursuant to
Minn. Stat. §§ 8.01, 8.31, 8.32, subd. 2(a), 325F.67, and 325F.70 (2008).

11, This Court has personal jurisdiction over the National Arbitration Forum because
the Forum does business in Minnesota, has agents and property in Minnesota, and has committed
acts in Minnesota causing injury to consumers.

VENUE

12. Venue in Hennepin County is proper under Minn. Stat. § 542.09 (2008) because

the National Arbitration Forum resides, and the cause of action arose, in part, in Hennepin

County.
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FACTUAL BACKGROUND
L The National Arbitration Forum.

13, The National Arbitration Forum—headquartered in St. Louis Park, Minnesota—is
comprised of three companies that effectively operate as one: defendants NAF, Inc., NAF, LLC,
and Forthright.

14.  The Forum is the nation’s largest provider of consumer debt collection
arbitrations. Most of the arbitrations conducted by the Forum involve claims by credit card
companies, debt buyers, and other creditors against ordinary consumers.

15, Credit card and other companies often place language in the fine print of their
customer agreements that requires consumers to arbitratc any future disputes—often in the
Forum—thereby causing consumers to forfeit the right to have the dispute resolved by a judge o
jury. When a company with a predispute mandatory arbitration clause in its customer agreement
decides that the consumer owes a debt that cannot be collected through other means, it may
initiate a consumer collection arbitration in the Forum, or it may sell the debt to a third party,
who may initiate arbitration in thc Forum. Regardless, these companics are often represented by
outside debt collection law firms.

16.  National credit card companies are some of the most prolific users of the National
Arbitration Forum. Examples of credit card companies that have used the Forum to process
consumer debt collection arbitrations under predispute mandatory arbitration clauses include
MBNA/Bank of America, JP MorganChasc, Citigroup, Discover Card, Deutsche Financial, and
American Express, among others. Incrcasingly in recent years—in part as a result of the
Forum’s aggressive outreach to creditors—other industries have used the Forum’s services to

bring claims against ordinary consumers, including, for example, mortgage lenders, retailers who
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lend money to consumers to buy their products, debt buyers, and ccll phone companies. As set
forth below, the Forum has actively encouraged credit card and other companies to place
mandatory arbitration clauses in their customer agreements and has actively encouraged business
clients to steer arbitration filings to the Forum.

17. The Forum is intimately involved in the arbitration process. Arbitrations
conducted by the Forum are governed by a Code of Procedure (the “Code”)}—a Code drafted by
the Forum. Under the Code, the Forum purports to act like a cletk of court and coordinates the
arbitration process, The National Arbitration Forum dictates and controls the arbitration process.
For example, the Forum handles important aspects of the arbitration process, including
scheduling of hearings, selection of the arbitrator (unless the parties otherwise agree), and
dismissal of claims or responses. The Forum charges fees to consumers to participate in
arbitration. As described below, it markets to and assists companies in ways that would not be
tolerated if done by a court of law.

18.  The Forum claims that it has been appointed as the arbitrator in “hundreds of
millions of contracts.” The Forum resolves important claims that affect the lives of ordinary
citizens. In 2006, it processed over 200,000 consumer collection arbitration claims. Its
arbitration practices have been sharply criticized by consumer groups and consumers and have
been the subject of numerous exposes and reports. One of the Forum’s officers, Edward
Anderson, claimed to the hedge fund managers who eventually acquired an interest in it that:
“The FORUM is one of a kind; there is no competitor nor is there likely to be one....The barriers

to entry border on being insurmountable....”
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1I. The National Arbitration Forum Promotes Itself as Independent, Neutral, and Not
Affiliated with any Business that Uses Its Services.

19. In its marketing efforts and elsewhere, the National Arbitration Forum has
deliberately created the widespread—but false—perception that it is not affiliated with or
beholden to companies that use its services.

20.  These claims are placed conspicuously on multiple websites associated with the
National Arbitration Forum, including www.adrforum.com, www.forthrightsolutions.com, and
www.arbitrationanswers.com. The Forum’s false representations are also prominently displayed
in other forms of advertisements, public statements, and elsewhere.

21.  The following is a typical representation of independence and neutrality found on
the National Arbitration Forum’s website:

Q: Is the FORUM affiliated with credit card companies or other businesses that
use pre-dispute arbitration agreements?

A: No. The FORUM is an independent administrator of alternative dispute
resolution services.... The FORUM administers cases and ensures the cases
proceed quickly and smoothly according [to] the rules of the arbitration or
mediation agreement. Our dispute resolution processes are designed to provide
both parties with an equal opportunity to prevail. We are not beholden to any
company or individual that utilizes our services.” (Emphasis added.)

22.  Similar claims of the National Arbitration Forum’s independence and neutrality
abound on its website and eisewhere:

e “Impartiality and integrity. The FORUM is independent and neutral. Itis
not affiliated with any party.” (Emphasis added.)

e “Our Statement of Principles illustrates how the FORUM, as a neutral
administrator of arbitration proccedings, provides due process and remains
neutral and fair.” (Emphasis added.)

e “PRINCIPLE 4. INDEPENDENT ADMINISTRATION. An arbitration

should be administered by someone other than the arbitrator or the
parties themselves.” (Emphasis added.)
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]

“The FORUM has no contracts with any party to any arbitration....
(Empbhasis added.)

“The FORUM...[has] no relationship with any party who uses our services.”

“Administrative Independence. Staff members of the National Arbitration
Forum operate in a manner analogous to court clerks and administrators.
They are independent of any party and have no relationship of any type
with any arbitrating party....” (Emphasis added.)

“As one of the world’s largest neutral administrators of arbitration
services, The Forum is setting a new standard for civil dispute resolution
within the American justice system.” (Emphasis added.)

In addition, the National Arbitration Forum claims that it is not affiliated or

aligned with, owned by, and does not counsel any company that files an arbitration claim in the

National Arbitration Forum:

24.

“The FORUM is not affiliated with any party. The FORUM is
compensated on a case-by-case basis only for doing the work associated with
administering mediations, arbitrations and other ADR proceedings.”
(Emphasis added.)

“Who is the National Arbitration Forum? The FORUM is not a party to an
arbitration claim and is not affiliated with or owned by any party who
files a claim with the FORUM.” (Emphasis added.)

“As a neutral arbitration administrator, the Forum has no exclusive client
relationships. We do not contract with, represent or counsel our users,
whether they are businesses or individuals.” (Emphasis added.)

“Far from being aligned with lenders and other business parties, the NAF
and its affiliated arbitrators provide neutral and unbiased dispute resolution
services.” (Emphasis added.) (Written comments submitted by NAF, LLC’s
managing director to the Federal Trade Commission dated August 13, 2007.)

Similarly, the National Arbitration Forum claims that it does not receive any

money from any source, except for the fees paid for its arbitration services:

“The FORUM receives no funds from any source, other than fees paid for
dispute resolution services.” (Emphasis added.)

8 FXHIRIT A
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e  “Q: Why does the FORUM charge fees for its arbitration services? A: The
FORUM’s revenue is derived solely from the fees we charge for our
administrative services.  There are different fees for filing cases,
commencing cases, arranging hearings, and processing requests and
arbitration decisions. We have no other source of revenue and we have no
relationship with any party who uses our services.” (Emphasis added.)

25.  Furthermore, building on its claims of independence and neutrality, the National

Arbitration Forum asserts that arbitration in the Forum is similar to or better than court:

e “One of the FORUM’s dispute resolution services, arbitration, is
procedurally very similar to court.” (Emphasis added.)

» “The core due process procedures that exist in FORUM arbitrations are
identical or substantially similar to the due process procedures available in
Judicial and administrative law dispute resolution systems.... These arbitral
procedures provide truly excellent due process protections, and meet or
exceed the rights parties would have in any court or before an
administrative law judge.” (Emphasis added.)

* “Alternative dispute resolution (ADR) is a more efficient, predictable and
amicable way to resolve conflicts and achieve legal decisions without the
expense and inconvenience of going to court.” (Emphasis added.)

e “The FORUM resolves disputes in a manner that is faster, simpler, and
less expensive than traditional courtroom litigation.” (Emphasis added.)

III.  The National Arbitration Forum Is Affiliated with One of the Country’s Major Debt
Collection Enterprises.

26. There are a number of companies described in this Complaint that are not parties
to the lawsuit. Their affiliation with the Forum, however-—which began with discussions in
2006—vplays an integral rolc in the violations alleged herein. These companies—Accretive,
Agora, and Axiant—were all organized by an investment manager named J. Michael Cline of
New York City.

27.  Accretive is a family of private cquity funds bascd in New York City that operates
under the control of Cline and his associates. A number of the Accretive entities were originally

organized in 1999.
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28.  Agora is a family of private equity funds based in New York City that was created
by Cline and his associates through the Accretive network. The Agora entities were formed in
2007 to acquire significant financial interests in the National Arbitration Forum.

29.  Axiant is a debt collection agency in which Accretive has majority ownership and
which was created by Accretive to acquire the assets of three large national debt collection law
firms (Mann Bracken (based in Atlanta, Georgia), Wolpoff & Abramson (based in the District of
Columbia), and Eskanos & Adler (based in California)), which eventually all merged into Mann
Bracken.

30. Accretive, Agora, Axiant, the Forum, and Mann Bracken form a complex web of
companies that compose some of the largest debt collectors and arbitrators of consumer credit
card debt in the country, In 2006, the National Arbitration Forum arbitrated over 200,000 claims
involving credit card and other debt issued by national banks and large corporations; in almost
60 percent of those cases, the banks, or the funds that purchased the consumer debt, were
represented by Mann Bracken or Wolpoff & Abramson.

31.  One document setting forth the business plan for Accretive’s investment in the
Forum describes the goal as placing the Forum “at the center of a broad arbitration ecosystem.”

These ties, which are further described below, are depicted in the following chart:
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New York

Hedge Fund Enterprise
{J. Michael Cline)

Agora | Accretive

Other Principals:
Werner, Haverty,
Tadikonda, Bronfman

Arbitration
Enterprise

Debt Collection
Enterprise

N 40% 68.7%/
ownership ownership
NAF, Inc. ($42,000,000)

100% e 38.3%
ownership ownership
NAF, LLC Forthright Axiant
‘Sewices'
Agreement

Mann
Bracken
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A. The New York Hedge Fund Group Plans for the National Arbitration Forum
to “Sift] at the Center of a Broad Arbitration Ecosystem.”

32,  Beginning in 2006 and through 2007, there were a series of meetings involving
Accretive (the family of New York private equity funds under control of Cline and his
associates), the National Arbitration Forum, and three large national law firms: Mann Bracken,
Wolpoff & Abramson, and Eskanos & Adler. As a result of these meetings, Accretive formed
several equity funds under the name Agora, which in tum invested $42 million in the National
Arbitration Forum and obtained governance rights in it. The three large national debt collection
law firms then merged into Mann Bracken, which in turn sold its assets and collections
operations to Axiant, a company formed and owned by Accretive. These transactions are further
described below.

33.  In June 2006, principals of Accretive, LLC met in Minnesota with Edward
Anderson and Michael Kelly, officers of the National Arbitration Forum. Accretive told the
Forum that it was “excited by the range of expansion opportunities” presented by a potential
financial relationship between the fund and the Forum. In particular, the Accretive principals
told the Forum that a relationship between Accretive and the Forum “could catalyze [a] major
transformation in many of the biggest legal sub-markets.” Among other things, Accretive
promised the Forum that it could provide it with “[i]ntroduction to legal collections individuals”
and stated that “we believe Accretive would be a great partner to help NAF become a billion-
dollar company.” An e-mail following up on the meeting was sent to the Forum from an
Accretive e-mail address.

34. Thereafter, on August 28, 2006, J. Michael Cline—the managing member of
Accretive, LLC—presented Forum executive Edward Anderson with a formal outline of a

proposed “equity transaction” between Accretive, LLC and the Forum. The proposal—which is
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the legal collections and arbitration markets and are very impressed by the NAF and the unique

position you have created in the industry....We believe Accretive would make an ideal partner
for the NAF team and that we can help significantly accelerate the creation of value for NAF.”
Under the proposal, Cline’s company—Accretive, LLC—would acquire a 40 percent ownership

interest in the Forum and the right to appoint two members to its board of directors. Accretive

promised to play an “active role in landing new customers™ and to “leverage [the] Accretive

network for introductions™ and set forth a plan in which:

(Excerpts from the August 2006 proposal are attached as Exhibit 1) (See Complaint Exhibits at

001-003).

35.

“NAF becomes the primary venue for resolution of high-volume, low-ticket
disputes™

“In established markets, such as credit card, NAF exploits clause placements
and becomes the preferred collections tactic where speed and cost are critical
considerations. ~ Arbitration should capture at least 50% of the volume
currently placed in litigation”

“In new industries, such as healthcare, NAF Procedures are used early and
consistently as the standard method for resolving payment disputes. By
playing a prominent role, NAF fundamentally shapes the collections players
and tactics that emerge in these industries”

“NAF sits at the center of a broad arbitration ecosystem, giving rise to a range
of specialist firms that serve as sources of cases or as post-award processors”

“Arbitration expands to become a eomprehensive, alternative legal system.”

Accretive also promised to “launch” the Forum into new lines of business, such as

arbitration of health care disputes between patients and hospitals, through Accretive Health,

which provides collection services to hospitals.
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B. The National Arbitration Forum Was Divided into Three Entities that
Effectively Operate as One in Order to Camouflage the Significance of the
Hedge Fund Ownership.

36.  The Forum—aided by principals of Accretive—thereafter went to great lengths to
concoct an elaborate corporate structure that conceals—but does not legitimize—the affiliations
that undermine its claims of independence and neutrality.

37. For example, for most of its existence, defendant NAF, Inc. operated as a stand-
alone company. As part of the transaction between the Forum and Accretive, both companies
created new companies that would conceal the affiliation between them. The Forum formed
Forthright, and Accretive formed Agora. As a result, at no time is Accretive publicly disclosed
as an owner of the Forum.

38.  Under the scheme, defendant Forthright purports to be the arbitration
processing/marketing company and another defendant company, NAF, LLC, purports to retain
the arbitrators. The third defendant (NAF, Inc.) has an ownership interest in the other two
defendants.

39. In fact, the three defendants—NAF, Inc., NAF, LLC, and Forthright—effectively
operate as one enterprise. As set forth below, NAF, Inc. and Forthright directly profit from the
arbitrations conducted by the enterprise. The companies are closely interconnected, having,
among other things, a common venture, common ownership, the same office space, common
executive leadership, and the same registered agent. NAF, LLC and Forthright are also linked by
an extensive Services Agreement (one which was required by the Accretive principals).

40.  Common office space. As noted above, the three defendant corporations share

office space at 6465 Wayzata Boulevard, St. Louis Park, MN 55426.
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41. Common ownership, officers, and directors. NAF, Inc. owns 100 percent of
NAF, LLC and 58.3 percent of Forthright. The three companies have key principals in common.
For example:

e Michael Kelly is the CEO of NAF, Inc., the CEO of Forthright, and the
registered agent of both NAF, LLC and Forthright.

s Edward Anderson is Chairman, CFO, a director and a shareholder of NAF,
Inc. and Chairman, Executive Vice President, a director and a board member

of Forthright.

e Roger Haydock is an officer, director, and shareholder of NAF, Inc. and the
sole officer and a director of NAF, LLC.

e Edwin Sisam is a director and shareholder of NAF, Inc. and a director of
NAF, LLC.

e Keith Kim is a director and shareholder of NAF, Inc. and a director of
Forthright.

e William Franke is a director and shareholder of NAF, Inc. and a director of
Forthright.

42.  Services Agreement. Forthright and NAF, LLC entered into a Services
Agreement dated June 27, 2007. A Restated Services Agreement, which amended the original, is
dated July 1, 2007. The hedge fund managers helped to write the Services Agreement. Under
the Restated Services Agreement, Forthright controls most aspects of the arbitration
administration, including:

e Finance and accounting. Forthright performs all necessary bookkeeping and
accounting services for NAF, LLC, including payroll, purchasing, financial
reporting, billing, and collections.

e Operational assistance and support. Forthright provides the personnel,
facilities, and equipment to perform all management and administrative

functions of NAF, LLC.

e Information technology. Forthright provides and maintains all necessary IT
systems necessary to support arbitrations.

15 EXHIRIT A 15



60

e Management consulting. Forthright provides senior executive management
services required by NAF, LLC, including strategic planning for business
growth, business development, and acquisitions.

e Marketing consulting. Forthright provides all marketing resources, materials,
and services for NAF, LLC.

e Human resources administration.  Forthright provides all recruiting,
interviewing, hiring, employment administration, labor contract negotiations

and administration, and fringe benefits administration.

o Legal and tax consulting. Forthright provides all legal and tax consulting and
coordinates all legal services.

s [Intellectual property. Forthright provides all software, applications,
databases, web products, trade secrets, trademarks, know how, and other
proprietary information necessary for arbitrations.

43.  The Services Agreement is for an initial period of five years and is automatically
extended for subsequent five year periods (unless cancelled pursuant to its terms). NAF, LLC
pays Forthright a substantial fee for its services. The fee is broken down into two parts: a
monthly scven-figure fee and a “success fee” based on a formula rclated to the amount of
revenue received by NAF, LLC. Thus, Forthright profits directly from the arbitrations conducted
by the Forum (and so do the Accretive principals, as described below). One of the Accretive
principals described the payments from NAF, LLC to Forthright under the Services Agreement
this way: “95% of rcvenue [goes to Forthright] after direct-arbitrator (mediator) costs.”

44.  Many of those now working for Forthright have the same duties as when thcy
worked for NAF, Inc. This is by design. Forthright states on its website that it “handles all
arbitrations and mediation transaction processing and claims administration” for the Forum. The
Forum states on its website that Forthright “serves as the exclusive provider of all necessary
services to optimize the process and the administration of National Arbitration Forum arbitration

and mediation claims.” The Forum’s internal announcement regarding the “restructuring” stated
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that “current work will remain unchanged.” For example, the job duties of the former in-house
legal counsel to the National Arbitration Forum, who became the in-house legal counsel to
Forthright, remained the same: “[Y]ou may have noticed that our company name and etmail
address has changed as Forthright is now the authorized administrator for National Arbitration
Forum. My job duties and other contact information remain the same.” The Forum delayed
issuing a news release about the creation of Forthright for about a year—and only did so after a
reporter began to ask questions about the identity of the Forum’s investors.

C. Agora/Accretive Buys Into Forthright.

45.  As set forth below, Accretive, LLC—in addition to having Agora purchase a
significant stake in the Forum—also created and is the majority owner of a major debt collection
enterprise called Axiant, LLC—which it purchased along with the partners of the Mann Bracken,
LLP law firm, one of the country’s largest debt collection law firms.

46.  In 2006, Forum executives recognized the problems that would arise if
Accretive’s investment in the Forum—and its ties to the Mann Bracken law firm—became
public. Indeed, Forum executives emphasized that if there was the risk of public knowledge of
the affiliation between the Forum and Accretive/Mann Bracken, the transaction should be
unwound. As noted by Forum executive Michael Kelly on November 20, 2006:

I cannot overstate our concern over the Mann Bracken relationship. Although I

do not have any solutions off the top of my head, we should certainly plan for

unwinding any deal in the event shared ownership becomes an acute issue.
(Attached as Exhibit 2 is a copy of Kelly’s November 20, 2006 e-mail} (See Compl. Exs.

at 004).
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47.  Kelly also proposed the “formation of a new fund [Agora] as the investment
vehicle (no public information connecting Accretive with the fund that ultimatcly acquires and
holds the minority interest in the Forum).” (See Exhibit 2 at 004.)

48. In order to conceal the conflicts inherent with the Accretive/Forum transaction,
J. Michael Cline formed several new entities called “Agora.”

49, As set forth below, through a serics of agreements, Agora purchased a 40 percent
interest in defendant Forthright. As a result of this ownership and the Services Agreement
between NAF, LLC and Forthright, Agora (and the Accretive principals) profits directly from the
arbitrations conducted by the Forum.

50.  The first written agreement executed by the parties was a letter of intent signed on
January 15, 2007 by Cline through which the yet-to-be-created “Agora Funds” was to buy a 40
percent ownership interest in the yet-to-be-created defendant Forthright. (Forthright was not
created until June 2007.) A few wecks after the letter of intent was signed, Cline formed several
Delaware companies bearing the Agora name. Beginning with the initial letter of intent, Agora
began to dictate important terms of the Forum’s operations. For example, Agora required at
paragraph B(5) of the letter of intent that defendants NAF, LLC and Forthright enter into a
services agreement “upon terms satisfactory to the Company [NAF, Inc.], Newco [Forthright]
and the Investor [Agoral.” As set forth above, NAF, LLC and Forthright entered into the
Services Agreement on June 27, 2007. Through the Services Agreement, Forthright—and hence,
Agora as an owner—oprofits from the arbitrations conducted by the Forum.

51, As part of the due diligence for the transaction, Defendants provided Agora with
detailed information about virtually every aspect of its arbitration business, including but not

limited to information about mandatory arbitration clause placement trends, claim volume and
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revenue trends, customer calls, revenue, finances, personnel, judgment trends, arbitrator
credentials, court rulings, and the like. Thus, even during the run-up to the transaction, the
Agora/Accretive principals became privy to intimate and detailed information about virtually all
the “ins and outs” of the Forum’s arbitration services.

52. The transaction was consummated in June 2007. On June 27, 2007, three Agora
entities entered into a Unit Purchase Agreement with NAF, Inc. and Forthright through which the
Agora entities acquired 40 percent—or 400,000 Class A units—of Forthright for $42,000,000.
These purchases were made by Agora Fund [, LP (263,938 Class A units at $27,713,535); Agora
Fund I Coinvestment Partners, LP (125,727 Class A units at $13,201,334); and Agora Fund I
Holding Partners (10,335 Class A units at $1,085,131). The following chart depicting Agora’s

ownership in Forthright:
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Details of Forthright’s Ownership

General Partner:
Agora Fund T GP, LLC
Managing Member:
J. Michael Cline

} V" NAF Ownership of Forthright |
| 58:3% ($61,215,000) I
-—: ———————————— -
Agora Fund §, L.P. Agora Fund [ Holding Agora Fund { NAF, Inc NaF, LLC
Partners / Agora Fund T Coinvestment Partners,
Biocker, L.P. LP.
alter ego: alter ego: alter ego:
Accretive U, L.P. Accretive If Accretive o
Blocker L.P. Coinvestment, LP. 100%
owned
Authorized Person: Authorized Person: Authorized Person: |
1. Michael Cline J. Michael Cline Michael Cline
Investor: Investor: investor:

Accretive LGP, LLC

Accretive TGP, LLC

Accretive 1 GP, LLC

(31,085,131

/

L.0% 12.6%

/

($13,201,334)

26.4% \
(827,713,535) 58.3%
(861,215,000)
{valued)

Forthright

53.  The Unit Purchase Agreement is signed by NAF, Inc. through Edward Anderson
as Chairman and CFO and by Foﬁhﬁght through Michael Kelly as CEO. As noted above, Kelly
and Anderson have overlapping roles with both organizations. Kelly is also CEO of NAF, Inc.,
which owns 100 percent of NAF, LLC, and the registered agent of NAF, LLC. Anderson is

Chairman and an officer and director of Forthright.
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54. Cline—the head of Accretive—signed the Unit Purchase Agreement as managing
member of Agora Fund 1 GP, LLC—the general partner of all three Agora entities: Agora Fund
1, LP, Agora Fund I Coinvestment Partners, LP, Agora Fund I Holding Partners. The three
Agora entities, along with the general partner, Agora Fund [ GP, LLC, were all formed by Cline
in the State of Delaware on February 2, 2007—two weeks after the initial letter of intent was
signed. The address for Agora Fund I GP, LLC is listed as 55 East 59th Street, 22nd Floor, New
York, NY 10022, which was the address for Accretive.

55.  On the same day they entered into the Unit Purchase Agreement, Agora and NAF,
Inc./Forthright entered into an Investors Agreement.

56.  The Investors Agreement identiﬁés the investors in each of the Agora funds. (A
redacted copy of this schedule is attached as Exhibit 3; it is redacted to delete the names of
third-party investors who are not currently identified as having links to the debt collection
enterprise described herein.) The chart of investors lists behind each Agora entity a functional
Accretive alter ego:

o Agora Fund |, LP = Accretive II, LP

e Agora Fund I Coinvestment Partners, LP = Accretive II Coinvestment, LP

e Agora Fund I Blocker LP = Accretive II Blocker, LP

57.  Like the Agora funds, cach of the Accretive entities was formed in the State of
Delaware by Cline. Each listed an address at 55 East 59" Street, 22™ floor, in New York City—
the address of Agora. Each has the same general partner: Accretive Il GP, LLC, a Delaware
LLC, also formed by Cline and of which Cline is the managing member.

58.  As shown in Exhibit 3, Accretive II GP, LLC—the general partner of each

Accretive alter ego—invests in each Agora fund. Other investors in Agora Fund I Coinvestment
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Partners, LP include JMC Holdings, LP and Edgar Bronfman, Jr. Bronfinan is a general partner
of Accretive, LLC. The “JMC” in JIMC Holdings, LP stands for “J. Michael Cline.”

59,  Agora and Accretive sharc common office space and common principals,
partners, and/or members, including but not limited to Cline, Werner, Jay Haverty, and Madhu
Tadikonda, all of whom are or were affiliated with Accretive, LLC, the Delaware limited
liabitity company formed by Cline. Cline is Accretive LLC’s managing partner, Werner is a
general partner, Tadikonda is or was a principal, and Haverty is or was an associate. Tellingly—
and consistent with reality—e-mails provided by the National Arbitration Forum sometimes
conflate Agora and Accretive, referring to the Agora principals, partners, and/or members as the

»”

“Accretive folks.” Similarly, e-mails exchanged betwcen Agora and the Forum about Forum
business are sometimes sent to or from an Accretive e-mail address.

D. The Accretive Principals Participate in the Operations of Forthright.

60. Prior to the consummation of the transaction with thc Forum, the Accretive
principals made clear to the Forum that “[o]ur investors have entrusted us with their funds on an
assumption that we maintain a high level of governance oversight over our portfolio companies.”

61. To that end, among other documents, NAF, Inc. and the three Agora entities
(through Cline) executed an Amended and Restated Limited Liability Company Agreement of
Forthright (the “LLC Agreement”) on June 27, 2007. Among other things, the LLC Agreement
at paragraph 5.5 gives the Class A Units—(i.e., the ones held by Agora Funds)—the right to
appoint two members of Forthright’s five-person governing board.

62.  Also on June 27, 2007, Agora cxercised this right, appointing Cline and his

associate, Werner, to the Forthright board. Cline and Werner served on Forthright’s board from
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June 27, 2007 to April 22, 2008. Two other Agora/Accretive principals—Tadikonda and
Haverty—joined Cline and Wemer in Forthright board meetings.

63.  The Agora/Accretive principals have been substantially involved in Forthright’s
operations. At the January 15, 2008 board meeting, for example, Tadikonda agreed to provide
Forthright CEO Kelly with resumes for potential chief financial and chief operating officers. At
the same meeting, it was agreed that Werner would assist Kelly in “examin[ing] and review[ing]
the current sales process, and review[ing] the strategy the company is using with each account.”

64.  Similarly, at the March 4, 2008 Forthright board meeting—again attended by
Messrs. Cline, Wemer, Tadikonda, and Haverty—the participants discussed “methods to
increase the number of large batch claims being processed by arbitrators, and changes in the
process that would provide filers access to working capital.” The participants also discussed
“various opportunities to go after debt (issuer, debt buyer, and filer all present opportunities to
steer claims into arbitration)[.]”

65.  Cline and Werner departed from the board in April 2008, around the time that a
reporter began to ask questions about the affiliations between Defendants, Accretive, and Axiant.
The departure was one of forin rather than substance. As set forth in this Complaint,
Agora/Accretive is far from a passive investor in Forthright; to the contrary, it has been active in
its operations.

66. Cline, Werner, and other Agora/Accretive principals continued to be involved in
key activities of the Forum’s daily operations after Cline and Werner departed from the
governing board. For example, in the spring of 2009 the Agora/Accretive principals developed a
“Forthright—Accretive Priorities Focus.” Among other things, Accretive was to help the Forum

find “new growth opportunities,” such as “expansion of arbitration services” into the service and
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confirmation of arbitration filings and potential “small claims court administration for debt
buyers.” (A copy of the document is attached as Exhibit 4) (See Compl. Exs. at 006).

67. Also this year, the Forum has informed Cline and Werner of personnel decisions,
Accretive principals have helped the Forum to identify and interview a business development
officer, and the Agora/Accretive principals have helped the Forum craft bids for new arbitration
business.

68.  In 2008, after Cline and Werner left the board, the Agora/Accretive principals
also helped craft the Forum’s responses to media inquiries about its arbitration practices. This
year, they helped the Forum devise “talking points” and a plan to lobby members of Congress on
how to kill or weaken the proposed federal Arbitration Faimess Act, which would restrict the
placement of mandatory arbitration clauses in “take-it-or-leave-it” consumer agreements—
clauses from which the Forum and the Agora/Accretive principals derive substantial revenue.

69.  In addition, Agora/Accretive has requested Forthright to submit to it detailed
periodic reports about key aspects of its operations. Accretive has requested similar reports to be
submitted by Mann Bracken about Axiant. As shown below, this relationship with
Agora/Accretive ties the Forum to the debt collection industry. As a result, the Forum is not the
independent and neutral arbitration company that it claims to be.

E. The Hedge Fund Group Run by Cline, Werner, and Associates, Along with

the Partners of the Mann Bracken Law Firm, Own Axiant-—One of the
Country’s Largest Debt Collection Enterprises.

70. As set forth below, the Accretive funds—run by Cline, Werner, et al—own the
-majority interest in Axiant, LLC, one of the country’s major debt collection enterprises. As
further set forth below, principals of the Mann Bracken law firm own the remainder of Axiant, a

Delaware LLC with headquarters in Georgia.
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71.  Accretive, LLC states on its website that “Axiant’s customers include many of the

described Accretive’s acquisition of Axiant this way:

Legal restrictions have typically prohibited the buying and selling of law firms
between parties other than attorneys. These barriers have limited M&A activity
in the collections law firm segment until very recently.

In 2007, new ground was broken. A private equity fund in New York, Accretive
LLC, effectively acquired the non-legal capabilities of three collection law firms:
Mann Bracken, Atlanta, Georgia, Wolpoff & Abramson, Rockville, Maryland,
and Eskanos & Adler, PC, Concord, California.

Today, this group of companies, now called “Axiant”, promises to become the
largest and perhaps most profitable in the collection law firm industry. It boasts
of blue chip customers, excellent margins, and high revenue growth rates, in
addition to a wide national attomey network.

One consultant has

72.  Mann Bracken described its relationship with Axiant in papers filed with state

regulators as follows:

In November 2006, [Mann Bracken] contributed the majority of its assets and
liabilities related to its telephone collections services operations, including non-
attomey personnel, to Axiant, LLC, formerly known as MB Solutions, LLC,
which was a newly formed and wholly owned subsidiary of [Mann Bracken)].

73.  The law firm that represented Mann Bracken in connection with the transaction

with Axiant describes the relationship betwecen Axiant, Accretive, LLC and Mann Bracken this

way:

HortenCC represented Mann Bracken, LLC, one of the country’s largest
collections law firms, in the formation of Axiant, LLC, a joint venture debt
collection business owned by the Mann Bracken partners and Accretive, LLC, a
New York hedge fund. The transaction required the development of a complex
legal structure to comply with the regulatory requirements to which law firms and
collection agencies are subject. The transaction was a first in the legal industry in
that it allowed the Mann Bracken partners to monetize their ownership interests in
the law firm.
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74.  In filings submitted to state regulators, Axiant has stated that the Accretive group
owns 68.7 percent of Axiant. The Accretive group invests in Axiant by owning and investing in
a company called MB Acquisition Solution Corporation, of which Cline is President and
Accretive, LLC’s general counsel is Secretary. (Attached as Exhibit 5 (See Compl. Exs. at 007)
is a chart filed by Axiant with state regulators outlining the Axiant ownership structure. It is
redacted to delete Employer Identification and Social Security numbers.) Exhibit 5 lists major
owners of MB Acquisition Solution Corporation—and hence, Axiant—as Accretive II, LP (the
alter ego for Agora Fund 1, LP) with 39.2 percent of Axiant; Accretive Il Coinvestment, LP (the
alter ego for Agora Fund 1 Coinvestment Partners, LP) with 13 percent of Axiant; and Accretive
I Blocker, LP (the alter ego for Agora Fund I Blocker LP) with 1.37 percent of Axiant.

75.  Other Accretive entities own thc remainder of MB Acquisition Solution
Corporation. For example, as of October, 2008, Accretive Investors SBIC, LP reported owning
7.5% of Axiant. (See Exhibit 5 at 007.) Accretive Investors SBIC, LP is a Small Business
Investment Company-—a privately owned investment fund authorized by the federal Small
Business Administration (“SBA™) to issue government financing to small businesses. In fiscal
year 2004 Accretive Investors SBIC, LP obtained approval from the SBA to issue
$100,500,000.00 in financing through the SBA’s Small Business Investment Corporation
program. In February 2009, Accretive Investors SBIC, LP sought approval from the SBA to
provide additional “equity financing” to Axiant, LLC for purposes of operating capital and debt
repurchase. The SBA’s approval for the financing was required under federal conflict of intcrest
regulations because Accretive is affiliated with Axiant. Through the investment, the federal

government effectively distributed money to help fund the debt collection enterprise.
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76.  Axiant has told regulators that a variety of individuals and entities affiliated with
the Mann Bracken law firm—one of the country’s largest debt collection law firms and a filer of
arbitration claims in the Forum—own the remaining 31.3 percent of the company. As shown in
the chart below and Exhibit 5, numerous individuals connected to Mann Bracken and its
predecessor law firms have ownership stakes in Axiant, including: James D. Branton (8.19%);
Stuart Wolpoff (7.58%); Ronald Abramson (7.58%); Christopher Bracken, III Grantor Annuity
Trust (2.18%); and W. Christopher Bracken III (1.58%). Each of these individuals are
principals, partners, and/or members of Mann Bracken or its predccessors.

77.  The following chart depicts this ownership structure:
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Details of Axiant’s Qwnership

General Partner: General Partner: General Parmer: General Partner:
Accretive 11, GP, LLC Accretive 1L, GP, LLC Accretive i, GP, LLC Accretive Associates
SBIC, LLC
Managing Member: Managing Member: Managing Member: Managing Member:
J. Michael Cline J. Michael Cline 1. Michaet Cline 1. Michael Cline
1 H 1 I
Accretive IL L.P, Accretive I Accretive [1 Accretive Investors Accretive Coinvestment
Coinvestment, L.P. Blocker, L.P. SBIC,LP Partners, LLC
Authorized Person: Authorized Person: Authorized Person: Managing Member:
J. Michael Cline J. Michaet Cline 3. Michael Cline J. Michael Clinc
{57% of MBASC) {19% of MBASC) (2% of MBASC) {11% of MBASC) {11% of MBASC)
{39.2% of Axiant) {13% of Axiant) {1.37% of Axiant) {7.5% of Axiant} {7.5% of Axiant}

I Accretive 1 . Collection Induistry s . {
I Ownership of Axiant l . X Ownership of Axiant. X :
[ 681% [ 313%
_._‘_;_‘77‘7_- o e i s o e s e o e . et . e e e e e e e
MB James D. Swart Ronald St. Lyonn Christopher W, Mann The Bracken
Acquisition Hranton Wolpoff Abramson Associates. Bracken, [f] Clristopher Irrevocable Grantor
Solution Corp. LLC Grantor Bracken Hl Trust Retained
{*MBASC™} (D. Mann) Annuity Tr, Annuity Tr.
(68.7%} {8.19%) (7.58%) (7.58%) {3.27%) {2.18%) £1.58%) (1.47%) {0.9%%)
President: Mam Wolpofl & Wolpoff & Manmn Muann Mana Mann Mann
J. Michael Bracken Abramson Abramson Bracken Bracken Bracken Bracken Bracken
Chine
Axiant, LLC

78. Members of Accretive’s inner circle also sit on Axiant’s board of directors. For

example, Jeff Rodek, a senior advisor with Accretive, LLC, states on his resume that he is a
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member of Axiant’s board of directors. In addition, an unrelated company on whose board of
directors Cline served states that Cline is or has been a director of Axiant.

79.  Thus, the same Agora/Accretive principals who are involved with the Forum’s
arbitration business are simultaneously involved in Axiant’s debt collection business.

F. Axiant and the Mann Bracken Law Firm Work Together to Collect Debt
from Consumers and File Arbitration Claims in the Forum.

80.  As noted above, Mann Bracken, LLP, a Delaware limited liability partnership
with headquarters now in Maryland, was formed through a merger of three of the nation’s top
five collection law firms: Mann Bracken, LLC, Eskanos & Adler, PC, and Wolpoff &
Abramson, LLP. In 2006 there were just over 214,000 consumer debt collection arbitration
claims filed in the Forum; Mann Bracken and Wolpoff & Abramson filed over 125,000, or 58
percent, of those claims.

81.  Mann Bracken has been at the forefront of promoting mandatory binding
arbitration as a means of collecting debt from consumers. It claims that: “In 2001, we pioneered
the use of arbitration in collection matters....” It has also stated that: “Mann Bracken is a
recognized leader in national arbitration collections. The use of this alternative dispute
resolution can be an effective and efficient means for a creditor or debt buyer to resolve matters
whereby before the only alternative was legal.”

82.  Mann Bracken and Axiant work in tandem to fulfill a common purpose and joint
mission. Axiant’s website states that it offers “capabilities ranging from call center collections to
national arbitration...through our strategic relationship with Mann Bracken, LLP....” It further
states that its “strategic relationship with market-leading law firm, Mann Bracken LLP, enables
Axiant to facilitate collections and recovery services to top issucrs of an investors in debt

products.” It states that its clients are “market leading issuers of —~ and investors in — debt

29 EXHIRIT A 29



74

products and portfolios” and that “Mann Bracken LLP and Axiant work in concert to serve our
common clients.” Under a section of its website itemizing its services, Axiant states that:
“Axiant, in cooperation with Mann Bracken, LLP, a nationwide provider of legal collections and
creditor’s rights services” provides “national arbitration services through Mann Bracken, LLP.”

83.  Mann Bracken’s website is substantially similar to Axiant’s. On its website,
Mann Bracken states that it has a “strategic relationship” with Axiant to collect debt from
consumers and that Mann Bracken is “exclusively dedicated to providing services in concert
with Axiant, LLC.” Mann Bracken further indicates on its website that it is “[plowered by
Axiant” and is “able to tap into ‘onlyAxiant’ capabilities....” Further, Mann Bracken states that
“Mann Bracken, LLP, in cooperating with its servicing partner, Axiant LLC, provides a broad
range of financial services, legal collections and recovery management solutions for its clients,”
including “[n]ational arbitration filing and management services.”

84.  Mann Bracken has agreements with Axiant in which Mann Bracken receives
management and professional services from Axiant and in turn provides “arbitration services” to
Axiant. Mann Bracken described its agrecements with Axiant in papers filed with state
regulators:

Subsequent to the contribution of assets and liabilities [to Axiant], [Mann

Bracken] sold a majority and controlling interest in Axiant, LLC to outside

investors. As such, to continue operations [Mann Bracken] has entered into an

administrative services agreement whercby [Mann Bracken] receives certain
management and professional services and leases office space and equipment

from Axiant, LLC. Additionally, [Mann Bracken] has entered into a legal

services retainer agreement with Axiant, LLC, whereby [Mann Bracken] provides

arbitration and collection litigation services to Axiant, LLC.

85.  Axiant and Mann Bracken are connected in numerous other ways. For instance,

Mann Bracken and Axiant post joint job openings. In current job postings, Axiant/Mann

Bracken describe Axiant as “one of the nation’s premier debt collection and recovery
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management organizations” and that that its capabilities range “from call center collections to
national arbitration.”

G. The National Arbitration Forum Hides Its Financial Ties to the Debt
Collection Industry.

86.  Concerned about exposure of its financial ties to the Accretive, the National
Arbitration Forum conceals the relationship—a relationship that is at odds with the Forum’s
representations of independence, neutrality, similarity to a court, and lack of ties to parties that
appear before it.

87,  The Forum conceals these ties through thc elaborate corporate structures
described above, through its affirmative representations, and through its material omissions. As
noted above, an e-mail from Forum executive Michael Kelly in November, 2006 emphasized
that there should be “no public information™ connecting Accretive with Agora and, hence, the
Forum. Similarly, in 2008, when these ties came close to being uncovered by a reporter, the
Forum discussed how to spin the press. The Director of Marketing for Forthright prepared a
“key messages” document containing the following misleading talking points:

Is there any relationship between Accretive and Forthright (between Accretive
and the National Arbitration Forum)?

Roger [Haydock]:
This question is more appropriately directed to Mike Kelly, CEO of Forthright.

Mike [Ketly):

No. (Follow up question - is there any relationship between Michael Cline - or
insert other name that could be associated with Accretive and us in some way -
and Forthright?)  Questions about Accretive should be directed to the
representatives from Accretive. (I'm not thrilled with this approach - but we can
discuss.)

88.  The National Arbitration Forum and Agora/Accretive consulted one another on

how to respond to a question from a reporter about whether Accretive has an investment stake in
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Forthright. Initially, the Director of Marketing for Forthright suggested that they respond by
saying that Accretive had no stake in Forthright: “Since he asks if Accretive, LLC has an
investment stake in Forthright Solutions[,] I believe our answer would be that Accretive, LLC
does not.” Ultimately the National Arbitration Forum gave the reporter an incomplete and
misleading answer, layered in lawyer-speak:

Following its spin-out from the FORUM, interested investors acquired a non-

controlling, passive, minority position in Forthright. These several investors are

primarily high net-worth individuals and endowments of major academic
institutions. None of these minority investors has any control over the operations

of the company. Confidentiality provisions prevent us from disclosing further

information about them.

89.  Apora/Accretive’s investment in Forthright has never been publicly disclosed. By
not disclosing these ties, Defendants have engaged in material omissions.

90. Similarly, in 2008 the Forum worked with the Chamber of Commerce and others
on “independent reports” criticizing a report by Public Citizen that questioned the integrity of the
Forum’s arbitration practices. The Forum described the reports as “an independent effort” even
though the Forum was involved in that effort:

e  “Qur role will be very background and not at all featured. This is a good thing

as it will be best if no administrators are associated with ... [the report] and if
the Chamber (and the Arbitration Coalition of industry supporters) are front
and center on this.”

* “[W]e need to be sure (although I also want to make sure [Forum executives]
know{] how much work you all put into this and that it wouldn’t be possible
without you) that we are clear that this was an independent effort.”

IV.  The National Arbitration Forum Steers Corporations to Use the Forum’s Services
and Provides Assistance to Them—Even Though It Represents to Consumers and
the Public that It is Neutral and Independent.

91.  Despite representing to the public that it is independent and neutral and does not

“contract with, represent or counsel our users,” the National Arbitration Forum works alongside
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creditors—and against the interests of consumers—to convince the creditors to include
mandatory predispute arbitration clauses in their customer agreements and then file claims
against consumers in the Forum. The Forum aggressively promotes its arbitration services to
corporations as a collections tool, but conceals this from consumers. In some cases, the Forum
assists businesses in drafting mandatory arbitration clauses, helps them in making arbitration
claims, counsels them on legal trends affecting arbitration, and refers them to debt collection law
firms, including Mann Bracken. With an already-dominant position in the consumer credit card
arbitration market, the Forum has discussed with Accretive how to “go after” new lines of
business—and pays commissions to executives who help to expand its arbitration services into
new sectors of the economy, such as health care or auto financing.

A. The National Arbitration Forum Actively Solicits Companies to Steer
Arbitration Business To It.

92.  The National Arbitration Forum earns revenue when it convinces companies to
place mandatory predispute arbitration agreements in their customer agreements and then to
appoint the Forum to arbitrate any future disputes. The Forum actively tries to persuade
corporations to include provisions in their consumer agreements that require binding arbitration
of disputes in the National Arbitration Forum, thereby stripping consumers of their right to have
a court resolve any disputes. The Forum employs a Vice President of Clause Placement and
clausc placement executives, who are partially compensated on a commission basis for
convincing companies to place clauses in their customer agreements requiring arbitration of any
disputes in the Fornm. The Forum also employs a Vice President of Filer Business Development
and busincss devclopment executives, who similarly are partially compensated on a commission
basis for convincing clients to file arbitration claims in the Forum. Bonuses are also paid for

getting companies in new industries like health care and auto financing to file claims in the
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Forum. This is part of the Forum’s business plan of expanding its arbitration dominance beyond
the credit card sector to other forms of consumer debt.

93, Solicitations by the Forum take many forms, including e-mail messages,
PowerPoint presentations, and in-person meetings.

94.  The National Arbitration Forum'’s solicitations to corporations often characterize
the Forum’s arbitration services as a collections tool:

e “[MJany credit card issuers are using arbitration as a collection tool for both
pre-charge off and post-charge off debt.” (E-mail to bank.)

e “The Arbitration Alternative: Using FORUM Arbitration in Collections.”
(PowerPoint presentation to bank.)

e “How is arbitration currently used as a part of the collections cycle?”
(PowerPoint presentation to bank.)

e “How can arbitration benefit the collections?” {(PowerPoint presentation to
bank.)

e “Using Arbitration for Collections & Recovery - Why It’s Effective.”
(PowerPoint presentation to retail financing company.)

95. The National Arbitration Forum’s solicitations also claim that the Forum’s
arbitration services provide an efficient and less costly way to collect debts:

o “With filing fees starting at $25, FORUM arbitration can be a quicker, more
cost effective way to resolve collection disputes than traditional litigation.”
(E-mail to bank.)

e “Finally, as I’m sure you are aware, more and more of the largest card issuers
are using arbitration as an efficient, cost-effective tool to resolve disputes,
including collection disputes.” (E-mail to bank.)

o “[Benefits of arbitration include a] marked increase in recovery rates over
existing collection efforts.” (PowerPoint presentation to bank.)

e “Arbitration can save up to 66% of your collection costs. Arbitration can save
your money and your time collecting delinquent accounts. Sixty-six percent,
according to Corporate Cashflow. Saving the money you’ve been spending
on court costs, attorney fees, and discovery.” (Advertisement.)
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96. Moreover, the National Arbitration Forum’s solicitations emphasize the coercive
power that an arbitration clause has over consumers. For example, a PowerPoint presentation to
one financial services company contains a table entitled “Reactions to Arbitration As Told By
Customer Service Representatives™ and features the following observations about arbitration:

e “The customer does not know what to expect from Arbitration and is more
willing to pay”

o “They [customers] ask you to explain what Arbitration is then basically hand
you the money”

e “You have all the leverage and the customer really has little choice but to take
care of this account”

97. As noted above, the Forum’s attempts to convince businesses to require that
consumers forfeit their right to go to court is so persuasive that the Forum has even employed a
Vice President of Clause Placement. The Forum describes “clause placement™ as follows:

Clause Placement (CP) is a unique sales function that acquires new filing

prospects by placing FORUM solutions [i.e., what is already productized] into

contracts in strategically valuable territories from sales-driven marketing leads.

98. Further, as noted above, during Forthright board meetings, the members discussed
“methods to increase the number of large batch claims being processed by arbitrators, and
changes in the process that would provide filers access to working capital,” as well as “various
opportunities to go after debt (issuer, debt buyer, and filer all present opportunities to stee

claims into arbitration)[.]”

B. The National Arbitration Forum Assists Corporations in Drafting
Mandatory Arbitration Clauses and Claims for Arbitration.

99.  Beyond solicitations, the National Arbitration Forum sometimes assists
businesses in drafting the mandatory arbitration clauses that appear in consumer agreements and

that result in business being generated for the Forum. The National Arbitration Forum
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distributes drafting guides to corporations interested in including mandatory arbitration clauses
into their consumer agreements. These guides provide information on the National Arbitration
Forum, arbitration in general, drafting tips, and sample language, among other things.

100. One such guide distributed by thc National Arbitration Forum is entitled
“Drafting Mediation and Arbitration Clauses - Practical Tips and Sample Language.” In this
guide, the National Arbitration Forum advises corporations that mandatory arbitration clauses
should be included in all consumer agreements, because consumers arc unlikely to agree to
arbitration once a dispute arises:

The most effective way for parties to make sure that disputes will be mediated or
arbitrated, rather than litigated, is by agreeing to do so at the outset of their
relationship, before disputes arise. As a number of commentators have noted, it is
unlikely that parties will agree to alternative dispute resolution (ADR) after a
dispute arises. At that stage, one party or the other will perceive that litigation
offers some advantage, an advantage they will not choose to relinquish by
agreeing to ADR....

By including a pre-dispute mediation and arbitration clausc in contracts, parties
can be assured that future disputes will be routed into efficient, fair, effective
forums—mediation and arbitration—rather than the lawsuit system.

101. In addition, the National Arbitration Forum’s drafting guidcs contain sample
arbitration clauses for businesses to insert in tbeir consumer agreements. For example, one
“Standard Arbitration Clause” of the Forum reads as follows:

The parties agree that any claim or dispute between them or against any agent,
employee, successor, or assign of the other, whether related to this agreement or
otherwise, and any claim or dispute related to this agreement or the relationship or
duties contemplated under this contract, including the validity of this arbitration
clause, shall be resolved by binding arbitration by the National Arbitration Forum,
under the Code of Procedure then in effect. Any award of the arbitrator(s) may be
entered as a judgment in any court having jurisdiction. In the event a court having
jurisdiction finds any portion of this agreement unenforceable, that portion shall
not be effective and the remainder of the agreement shall remain effective.
Information may be obtained and claims may be filed at any office of the National
Arbitration Forum, at www.adrforum.com, or by mail at P.O. Box 50191,
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Minneapolis, MN 55405. This agreement shall be govemned by and interpreted
under the Federal Arbitration Act, 9 U.S.C. Sections 1-16.

102. This and other sample arbitration clauses are made availablc by the National
Arbitration Forum for corporations to insert into their consumer agreements.

103. The National Arbitration Forum also distributes “Arbitration Starter Kits” to
corporations. In these kits, the Forum recommends that corporations include mandatory
arbitration clauses in their agreements. The kits advise businesses to “Place a simple clause—an
arbitration clause-—in every contract.”

104. In addition, the Starter Kits advise businesses that a mandatory arbitration clause
will allow thern to “take control of collections™:

The National Arbitration Forum’s uniform Code of Procedure ensures that awards

are fast, affordable, predictable and fair—wherever the dispute or claim arises—

using the same rules and procedures for every case, every time. Starting with a

simple clause—an arbitration clause—in your contracts, you take control of

collections and claims...without a lawyer...from your own office.

105. The Starter Kits also emphasize the role that mandatory arbitration clauses have
on managing the risks of collections, quoting the corporate counsel for Deutsche Financial
Services, who states: “‘We will not extend credit without an arbitration agreement. It’s the only
way to control the costs and manage the risks of lending and collection.””

106. Moreover, the National Arbitration Forum offers direct assistance to corporations
to draft mandatory arbitration clauses for their consumer agreements:

o “[I]f your organization is looking to revise its existing arbitration clause or is

not yet using arbitration as a legal remedy, I would be more than happy to
provide you with drafting tips and sample language as well as answer any
questions you may have about the arbitration proccss.” (E-mail to bank.)

e “Has [bank] considered using arbitration as a legal remedy? If so, [ would be

morc than happy to provide you with best practices and answer any questions
you may have about the arbitration process.” (E-mail to bank.)
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C. The National Arbitration Forum Provides Other Assistance to
Companies.

107. The National Arbitration Forum sometimes offcrs assistance to companies in
preparing arbitration claims—i.c., the equivalent of a summons and complaint in a court of law.

108. For example, in some cases, the National Arbitration Forum provides an
Electronic Filer Liaison, who prepares draft claim forms for businesses or their lawyers. Onc
such Liaison sent the following e-mail to a debt collection law firm regarding a claim for
purchased Discover Card accounts:

1 have attached the initial draft of the claim form you will use on your purchased

[Dliscover accounts. Please review this and make any changes necessary. Once

we have agreed on the form and you have given approval I will set up this profile

onour end. I will be sending you initial drafts for your other accounts shortly.

109. The referenced attachment includes a draft arbitration claim and notice of
arbitration regarding an allcged credit card dcbt to be filed in the National Arbitration Forum.

110. The National Arbitration Forum has also counseled companies on legal trends
affecting arbitration. For example, in an e-mail to a bank, Forthright informs thc bank that it
provides periodic updates on case law and legislative issues to businesses who use the Forum:

I would appreciate receiving a copy of the arbitration clause for our records as we

maintain a database of clauses in which FORUM is named. These are separated

by industry and cross-referenced with case law and legislative updates that we are

tracking. Should we notice a change that might impact the application of the

clause, we can provide relevant information should you need to react.

111.  The National Arbitration Forum also refers companies to debt collection law
firms, including Mann Bracken. For example, in a PowerPoint presentation to a retailer’s
finance company, the Forum provides contact information for so-called “Arbitration

Representatives,” which includes contact information for the debt collection law firms Mann

Bracken and Wolpoff & Abramson.
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112, 1n short, the National Arbitration Forum reaches out to, and in some cases
actively assists, the very corporations that may bring collection arbitrations against consumers—
outreach that is at odds with the Forum’s public image of independence, neutrality, similarity to
a court, and lack of ties to parties that appear before it and that is not in the best interests of
ordinary consumers. Defendants’ failure to disclose these ties is also a material omission.

COUNT I
PREVENTION OF CONSUMER FRAUD ACT

113.  Plaintiff re-alleges all prior paragraphs of this Complaint.

114. Minn. Stat. § 325F.69, subdivision 1 (2008) provides:

The act, use, or employment by any person of any fraud, false pretense, false

promise, misrepresentation, misleading statement or deceptive practice, with the

intent that others rely thereon in conncction with the sale of any merchandise,

whether or not any person has in fact been misled, deceived, or damaged thereby,

is enjoinable as provided in section 325F.70.

115. The term “merchandise” within the meaning of Minn. Stat. § 325F.69 includes
services. See Minn, Stat. § 325F.68, subd. 2 (2008).

116. Defendants’ conduct described above constitutes multiple, separate violations of
Minn. Stat. § 325F.69, subd. 1. Defendants have engaged in deceptive and fraudulent practices,
and have made false and misleading statements, with the intent that other rely thereon in
connection with the sale of Defendants’ services. By failing to disclose and omitting material
facts, Defendants have further engaged in deceptive and fraudulent practices in violation of the

Consumer Fraud Act.

COUNT 11
UNIFORM DECEPTIVE TRADE PRACTICES ACT

117.  Plaintiff re-alleges all prior paragraphs of this Complaint.

118.  Minn. Stat. § 325D.44, subdivision 1 (2008) provides, in part:
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A person engages in a deceptive trade practice when, in the course of business,
vocation, or occupation, the person:

119.

(5) represents that goods or services
have...characteristics...benefits. . .that they do not have...

N represents that goods or services are of a particular standard,
quality, or grade...if they are of another;...

9 advertises goods or services with intent not to sell them as
advertised...

(13)  engages in any other conduct which similarly creates a likelihood
of confusion or of misunderstanding.

Defendants’ conduct described above constitutes multiple, separate violations of

Minn. Stat. § 325D.44, subd. 1. Defendants have engaged in deceptive practices by representing

that services have characteristics and benefits that they do not have; representing that services are

of a particular standard, quality, or grade when they are of another; advertising services with

intent not to sell them as advertised; and engaging in other conduct which similarly creates a

likelihood of confusion or of misunderstanding. By failing to disclose and omitting material

facts, Defendants have further engaged in deceptive and fraudulent practices in violation of the

Uniform Deceptive Trade Practices Act.

120.

121.

COUNT 111
FALSE STATEMENTS IN ADVERTISING ACT

Plaintiff re-alleges all prior paragraphs of this Complaint.

Minn. Stat. § 325F.67 (2008) provides, in part, that:

Any person, firm, corporation, or association who, with intent to sell or in
anywise dispose of merchandise, securities, service, or anything offered by such
person, firm, corporation, or association, directly or indirectly, to the public, for
sale or distribution, or with intent to increase the consumption thereof, or to
induce the public in any manner to enter into any obligation relating thereto, or to
acquire title thereto, or any interest therein, makes, publishes, disseminates,
circulates, or places before the public, or causes, directly or indirectly, to be made,
published, disseminatcd, circulated, or placed before the public, in this state, in a
newspaper or other publication, or in the form of a book, notice, handbill, poster,
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bill, label, price tag, circular, pamphlct, program, or letter, or over any radio or
television station, or in any other way, an advertisement of any sort regarding
merchandise, securities, service, or anything so offered to the public for use,
consumption, purchase, or sale, which advertisement contains any material
assertion, representation, or statement of fact which is untrue, deceptive, or
misteading, shall, whether or not pecuniary or other specific damage to any
person occurs as a direct result thereof, be guilty of a misdemeanor, and any such

act is declared to be a public nuisance and may be enjoined as such.

122.  Defendants’ conduct described above constitutes multiple, separate violations of
Minn. Stat. § 325F.67. Defendants have placed before the public statements that are untrue,
deceptive, and misleading, with intent to sell or increase the consumption of services. By failing
to disclose and omitting material facts, Defendants have further made deceptive and fraudulent
public statements in violation of the False Statements in Advertising Act.

RELIEF

WHEREFORE, the State of Minnesota, by its Attorney General, Lori Swanson,
respectfully asks this Court to award judgment against Defendants as follows:

1. Declaring that Defendants’ acts described in this Complaint constitute multiple,
separate violations of Minn. Stat. §§ 325F.69, subd. 1; 325D.44, subd. 1; and 325F.67;

2. Enjoining Defendants’ and their employees, officers, directors, agents, successors,
assignees, affiliates, merged or acquired predecessors, parent or controlling entities, subsidiaries,
and all other persons acting in eoncert or participation with them, from engaging in deceptive
practices, or making false or misleading statements, in violation of Minn. Stat. §§ 325F.69, subd.
1; 325D.44, subd. 1; and 325F.67;

3. Awarding judgment against Defendants for civil penalties pursuant to Minn. Stat.

§§ 8.31, subd. 3, for each separate violation of Minn. Stat. §§ 325F.69, subd. 1; 325D.44, subd.

1; and 325F .67,
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4, Awarding Plaintiff its costs, including costs of investigation and attorneys’ fees,
as authorized by Minn. Stat. § 8.31, subd. 3a; and

5. Granting such further relief as provided by law and/or as the Court deems

appropriate and just.

Dated: July 14, 2009 Respectfully submitted,

LORI SWANSON
Attorney General
State of Minnesota

ALAN GILBERT
Solicitor General

NATHAN BRENNAMAN
Assistant Attorney General

op O pl

% HARRINGTON
Assxsta.nt Attorney General
Atty. Reg. No. 0327980
445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-213]
(651) 297-2730
(651) 297-7206 (TTY)

stant Attomey General
Atty. Reg. No, 0346597
445 Minnesota Street, Suite 900
St, Paul, Minnesota 55101-2131
(651) 215-6845
(651) 296-1410 (TTY)

ATTORNEYS FOR PLAINTIFF
STATE OF MINNESOTA
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MINN. STAT., § 549.211 ACKNOWLEDGMENT
The party on whose behalf the attached document is served acknowledges through its
undersigned counsel] that sanctions, including reasonable attorney fees and other expenses, may

be awarded to the opposite party or parties pursuant to Minn. Stat. § 549.211 (2008).

%M()./%\\_,

E¥]. HARRIKGTON

AG: #2474389-v]
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From: Kelly, Mike

Sent: Monday, November 20, 2006 5:18 PM
To: ‘Madhu Tadikonda'

Subject: Comps

Attachments: naf Comps vPHH.XLS

Madhu — 1 look forward to working with you too. | do see the synergies as well, which is in part why 1 wanted to
get you and Michael in front of Ed in the first place. | hope we can reach an agreement. There are numerous
interesting BD opportunities for us, as well as a couple of acquisition candidates to explore. The additional
resources {capital and intellectual) that your team can bring will be most welcome. We do, however, have a long
way {0 go in a short time and a considerable bridge to gap.

I will give you a call shortly to talk about all of this. | have been waiting to circle back with our corporate tax
tawyers about corporate formation issues. We remain deeply concerned about walling any deat off any deal from
Mann Bracken. The shared ownership issue concerns us on many levels. | wanted o put some additional
thinking around the structural issues.

Due to time constraints, however, | thought it best to send you our threshold parameters:

1. Noleveraging any assets of the Forum. This is a cash deal.
A non-refundable fee to take us off the market during negotiations —~ 5% of the value of the conveyed
interest.
3. Formation of a new fund as the investment vehicle {no public information connecting Accretive with the
fund that ultimately acquires and holds the minority interest in the Forum).
Confidentiality and non-compete provisions pre and post closing.
On-going Chinese wall between Mann Bracken and the Forum.
10% equity into a pool for management.
Ed has set aside some cash on the books, which is not part of the deat — but | assume you are aware that
you are not buying the cash.
It's unclear what Michael meant in his letter by “standard minority shareholder protections.” The protection:
we would consider would be consistent with those of current minority sharehoiders relative to futures
dispositions, ditutive acts, etc. We will not transfer control of business level decisions, suchas P & L,
personnel, etc.

Nk

%

| cannot overstate our concern over the Mann Bracken relationship. Although | do not have any solutions off the
top of my head, we should certainly plan for unwinding any deat in the event shared ownership becomes an acute
issue.

Assuming we can get past the threshold issues, | did want to get you the comps we have so that you can review
them and circulate as appropriate. | pulled in as much free research as ! could squeeze out of old clients and
friends and focused on the attached comp’s. The spreadsheet attached captures some companies that we
believe mimic the kind of cost saving/"efficiency driving” attributes the Forum possesses. You will find that most of
these businesses 1) are growing at the same rate as our projections, 2) are service companies and 3) are
businesses that provide cost savings to their clients through best practices. Note the LTM EBITDA multiples of
each of these businesses. For your background, the bankers [ have spoken with advised not to talk to anyone
unless the multiple offered starts with a 2.

1 look forward to discussing these with you further,

Michael F. Kelly

Chief Operating Officer

National Arbitration Forum

5465 Wayzata Blvd., Suite 500 FEXHIRIT A 47
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Fund and by Investor

INDTLP {Accretive

B

Accretive Il GP, LLC

Accretive I GP, LLC e "
JMC Holdings, LP T sl
Edgar Bronfman, Jr.

6085358
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Assistance to ACCRETIVE INVESTORS
SBIC, LP in NY
(FY 2004)

Summary

Fiscal Year: 2004

Federal doilars: $100,500,000
Total number of recipients: 1
Tatal number of transactions: 2
Get fist of recipients

Get list of transactions

Top 5 Known Congressional Districts where Recipients
are Located {2

Invalid district: ) ) B 30

Top 10 Recipients

[ACCRETIVE INVESTORS SBIC, LP $100,500,00¢"

Recipient Type

{Individuats $100,500,000
Nenprofits S s
Other 50;
iHigher Education . . $0
‘Government ) : 50
For profits : ) e

Assistance Type

Loans (both direct and guaranteed) $100,5090,000

Other . . $0:
Insurance - 50;
Grants and Cooperatfve Aééeements ) 30
Direct Payments (both specifled and unrestricted) $0.

Expand all summaries to ali values, not just top 5 or 10

*END OF REPORT*

This search was done on June 4, 2009,

The assistance database is compiied from government data fast released
on 04/01/2008

This search result was produced as a project of OMB Watch. The data was

(AP T)

Search Criteria Used (More}
2004

Faderal Fiscal Year
Level of Detait Summary

Type of Report Output! HTML

Top 5 Programs

59.011: Small Business Investment Companies

$100,500,000

Top 5 Agencies Providing Assistance

‘Smali Business Administration

Trend

$108,500,000

2000 2001 2002 2003 2004 2005 2006

2000
2001
2002
2003
2004
12005
2006
12007 3Q * 2,

50

30

$0

%0
$100,500,000°

) 30
$0

$0

*Notg: FY 2007 only inciudes first three quartars,

(MAP m

obtained from the U.S. Census Bureau's Federal Assistance Award Data System (FAADS}.

ABOUT OME WATCH | ABOUT THIS SITE | SITE MAP | CONTACT US

:Fadex'al Fiscal Year
‘Aswgned Recipient ID‘U‘MH
{Sort By

‘Leved of Detail

Search Criteria Used
o

No sort {summary anly}
: Summary

Type of Report Output. HTML

EXHIBIT C
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Federal Register/Vol. 74, No. 50/ Tuesday, March 17, 2009/ Notices

Incident Period: 02/28/2009 and
cantinuing,

Effective Date: 03/10/2009.

Physical Loan Application Deadline
Date: 5/11/2009,

Economic Injury {(EIDL) Loan
Application Deadline Date: 12/10/2009.

ADDRESSES: Submit completed loan
applications to: U.S. Small Business
Administration, Processing And
Dishursement Center, 14925 Kingsport
Road. Fort Worth , TX 76155.

FOR FURTHER INFORMATION CONTACT: A
Escobar, Office of Disaster Assistance,
U.S. Small Business Administration,
409 3rd Street, SW., Suite 6050,
Washington, DG 20416.

SUPPLEMENTARY INFORMATION: Notice is
hereby given that as a result of the
Administrator’s disaster declaration,
applications for disaster loans may be
filed at the address listed above or other
locally announced locations.

The following areas have been
determined to be adversely affected by
the disaster:

Primary Counties:

Bastrap.

Contiguous Counties: Texas.

Caldwell, Fayette, Lee, Travis,

Williamson.

The Interest Rates are:

Percent
Homeowners With Credit Avail-
able Eisewhers ..... 4.375
Homeowners ~ Without  Credit
Available Elsewhere 2187
Businesses With Credit Availabl
Eisewhere 6.000
Businesses & Small Agricultural
Cooperatives  Without  Credit
Available Elsewhere . 4.000
Other (including Non-Profit Orga-
nizations) With Credit Available
Elsewhere; ... 4.500
Businesses And Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere 4.000

SMALL BUSINESS ADMINISTRATION

. [License No. 02/72-0627]

Accretive Investors SBIC, L.P.; Notice
Seeking Exemption Under Section 312
of the Small Business investment Act,
Conflicts of interest

Notice is hereby given that Accretive
Investors SBIC, L.F., 51 Madison
Avenue. 31st Floor, New York, NY,
10010, a Federal Licensee under the
Small Business Investment Act of 1958,
as amended {“the Act™}, in connection
with the financing of a small concern,
has sought an exemption under Section
312 of the Act and Section 107.730.
Financings which Constitute Conllicts
of Interest of the Small Business
Administration (“SBA”} Rules and
Regulations {13 CFR 107.730}.. Accretive
Investors SBIC, L.P. proposes to provide
equity financing to Axiant, LLC, 2727
Paces Ferry Road, Atlanta, GA 30339,
The financing is contemplated for
working capital and debt repurchase.

The financing is brought within the
purview of 107.730(a}(1) of the
Regulations because Accretive If, LP;
Accretive Blocker, LP; Accretive IT
Coainvestntent Partners, LP and
Accretive Coinvestment Partners, LLC,
all Associates of Accretive Investors
SBIC, L.P.. in the aggregate own more
than ten percent of Axiant, LLC.

Therefore. this transaction is
considered a financing of an Associate
requiring an exemption. Notice is
hereby given that any interested person
may submit written comments on the
transaction within fifteen days of the
date of this publication to the Acting
Associate Administrator for Investment,
U.S. Small Business Administration,
409 Third Street, SW., Washington, DG
20416.

Dated: February 5, 2009,

Harry Haskins,

Acting Associate Administrator for
Investment.

{FR Doc. E8-5738 Filed 3-16-09; 845 am]
BILLING CODE 8025-01~P

The number assigned to this disaster
for physical damage is 11690 5 and for
economic injury is 11691 0.

The States which received an EIDL
Declaration # are Texas.
{Catalog of federal Domestic Assistance
Numbers 59002 and 59008}

Dated: March 10, 2009,
Darry! K. Hairston,
Acting Administralor.
{FR Doc. E9-5735 Filed 3-16-00; 8:45 am]
BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION

Small Business Size Standards:
Waiver of the Nonmanufacturer Rule

AGENCY: U.S. Small Business
Administration.

ACTION: Notice to terminate the
Nonmanufacturer Rule Class Waiver for
Product Service Code {PSC) 3930,
Warehouse Trucks and Tractors, Self-
Propelled.

SUMMARY: The U.S. Small Business
Administration (SBA) has terminated a

waiver of the Nonmanufacturer Rule for
PSC 3930, Warehouse Trucks and
Tractors, Self-Propelled based on SBA’s
recent discovery of small business
manufacturers. Terminating this waiver
will require recipients of contracts set
aside for small businesses, service-
disahled veteran-owned small
businesses, or participants in SBA's 8{a)
Business Development (BD) Program to
provide the products of small business
manufacturers or processors on such
contracts.

DATE: This waiver is effective April 1.
2009.

FOR FURTHER {INFORMATION CONTACT; Ms.
Edith G. Butler, by telephone at (202}
619~-0422; by FAX at (202) 481-1788; or
by e-mail at edith.butler@sba.gov.
SUPPLEMENTARY INFORMATION: Section
8{(a}(17) of the Small Business Act {Act),
15 U.S.C. 637(a)(17), and SBA's
implementing regulations require that
recipients of Federal contracts set aside
for smali businesses, service-disabled
veteran-owned small businesses, or
participants in the SBA's 8{a) Business
Development Program, provide the
product of a small husiness
manufacturer or processar, if the
recipient is other than the actual
manufacturer or processor of the
product. This requirement is commonly
referred to as the Nonmanufacturer
Rule. 13 CFR 121.406(b), 125.15{c).
Section 8{a}{17){b}{iv) of the Act
authorizes SBA to waive the
Nonmanufacturer Rule for any “class of
products™ for which there are no small
business manufacturers or processors
available to participate in the Federal
market.

In aorder to be considered available to
participate in the Federal market for a
class of products, a small business
manufacturer must have submitted a
proposal for a contract solicitation or
received a contract from the Federal
government within the last 24 months.
13 CFR 121.1202(c).

The SBA defines “class of products”
based on a six digit coding system, The
coding system is the Office of
Management and Budget North
American Industry Classification
System {NAICS}. In addition, SBA uses
Product Service Codes (PSC) to identify
particular products within the NAIGS
code to which a waiver would apply.

SBA announced its decision to grant
the waiver for PSC 3930 in the Federal
Register on September 13, 1990. 55
Federal Register 38313 (1990). SBA
received a request on December 18,
2008, to terminate the waiver to the
nonmanufacturer rule for Warehouse
Trucks and Tractors, Self-Propelied,
under PSC 3930. In response, on

EXHIRITD
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SENT VIA FACSIMILE AND U.S. MAIL

‘ License No. 02/72-0627
cen 1 7 e
M. J. Michael Cline
Accretive Investors SBIC, LP

51 Madison Avenue — 31% Floor
New York, NY 10010

Dear Mr. Cline:

The 1.8, Small Business Administration, Office of SBIC Operations (“SBA™) has reviewed your

_letter dated Yanuary 26, 2009 requesting approval for Accretive Investors SBIC, LP (“Accretive”
or “Licensée”) to “ The Licensee seeks approval to
invesdn portiolio company Axiant, LLC (“Axiant” or “Company™). GG

The proposed
financing also represents a Conflict of Interest financing as defined under Section 312 of the
Small Business Investment Act (“Act™) and §107.730 of the SBIC Regulations, in that Associates
of the Licensee hold a direct financial interest in Axiant of greater than ten percent.

The Licensee and its Associates ~ Accretive I, LP; Accretive Blocker, LP; Accretive IT
Coinvestment Partners, LP and Accretive Coinvestment Partners, LLC (collectively “Accretive
Associates”) ~ own approximatclyfil of the Company’s outstanding equity interests. The
Accretive Associates own approximately {f§f4 of the Company’s outstanding equity interests,
Therefore, Axiant is an Associate of the Licensee as defined at §107.50, and this financing
constitutes Financing an Associdte under §107.730(a) of the SBIC Regulations. Because the
Accretive Associates

f the SBIC Regulations.

The Licensee previously invested Wil Axiant. The proposed investment would
The Regulatory Capital figure is adjusted per

Section 107.740(=) of the regulations, which allows add backs of return of capital distributions
made during the five years preceding the date of the proposed Overline financing. The Licensee

FXHRITE 1
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Axiant is an IT service provider that enables consumer finance creditots and debt purchasers to

optimize their legal collections efforts. The Company partners with regional law firms to pursue
legal cases against defaulted accounts. You note that
Company. First,

] Second, the
Company’

As a result, the Company

SIS, :nd you did not believe at the time that

Funding from the Licensee would have required SBA’s prior approval =

.

I addition to ys MO -
I working capital

provided for N

You believe that

orking capital, s

. You

If approved, the proposed financing would be Accretive’Jyii I G—G_—_————

Based on your representations and documentation, SBA grants approval fo.

EXHIRIT F 2
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Also based on your representations and decumentation, the proposed investment is consistent
with the purposes of the SBIC program and equitable to all parties. Accordingly, SBA hereby
grants the Licensee an exemption from Section 312 of the Act and Section 107.730(a)(1) of the
SBIC Regulations for the proposed investment in Axiant. This exemption is specifically for this

financing only. Given that the Licensee and the Accretive Associates“

As required in §107.730(g), SBA will publish notice of this transaction in the Federal Register.
You are not required to wait for the Federal Register notice publication to proceed with this fi-
nancing.

Public Note Requirement Waiver

Section §107.730(g) also requires that a Licensee publish notice of a Conflict of Interest transac-
tion in a newspaper of general circulation in the locality most directly affected by the transaction
before SBA will approve such a transaction. While changes to the Act have removed the manda.
tory Public Notice requirement for a Conflict of Interest investment, Section §107.730(g) does
not yet reflect the changes to the Act and thus the existing language requiring a Licensee to pub-
lish Notice of a Conflict of Interest transaction still governs, Given the change to the Act, the
SBA grants the Licensee a waiver from the Public Notice requirement in §107.730(g) for the
proposed financing. This waiver applies only for this financing and should not be construed as a
waiver for any future Conflict of Interest investments that the Licensee may contemplate.

If there are additional questfons, please contact Lyn Womack at (202) 205-2416, Please keep
Lyn apprised of the status of the {ijJ#investment, including any changes to the terms of the
investment, and the ongoing performance of Axiant.

Sincerely,
(SM Hany E. Haﬁm

Harry Haskins
Acting Associate Administrator
for Investrnent

080:Womack:draft:2/5/2009:printed in final:mjg:2/9/09
ce:Area IV, Waomaek, Knott, Maddrie, Inv. 6-7, Chron, O/E ~ Giovanelli (New York)
Control No.01/09-069, Code:D-20, S:\Area IV\Wemack\Accretive Investors SEICWMMMMA pproval Letter for
Axiant — Feb 2009
Womack
Knott,
Maddrie EXHIBITE 3
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HKccrefivy lavestors SBIE, LP

AR08

Te: e, Stesg koot
Qifiee oFSBIC Operations
s, Sntall Businesy Adinistretion
40 Thitd-Straet, SW., Sulte 6300
Washington, D.0. 20415

From: J. Ml‘cbeel ciine
foer

51 Madxsm&wanua,, 3 ¥iger
New York, HY 16016

,gzqg:ewesjmv&tm SBIC, LP’
O 72-0607

Dear Mr. Khotl:
Ao, mv?w SBIC; LP fifie "Licenses?); hereby requests that the SBA consent fo

interests in ihe’ apergti cumpany. Ao
‘“Pblﬁoﬁa Gom W, his

FO‘/'\' ‘Q{_e’m()“()l’\ ““

R r——

1944278-v.2 EXHIBITE 4
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fedacted

oA CxempHon y

e ——
To assist your review, tha remainder of s etier addresses each component:of SyuEEEINE
-

A

Licénsee's Finaneldl Stitsmefits (pages 2 trough 4 of $BA Form 468) can be found in
the atiched docyniefits.

The ijte'ns"ee wrrent_fy has no N

Affiliation with Small Congeins
The Parifolin Company Iz nof an: Affillate of the Licensee pursuant fo 13 CFR Segilon

121.703(b](1],  However, the: First Accrefive Investment , the Accretive
Invesiment Vehide through whiich the Licensae Initfally invested in ‘, Gompa
togéfﬁer iher Sechnd Accrelive Investment Vehicle, areihe hoiders of ey tereste

the Portfolio Company with pwniership of appm;dmamy.ﬁ of Hies ou(s(andmg i

f e Portfolic’ CoiMpaiy

AcEretive. Invastment Vehicies and the Accretive designees

2 EXHIRITE 5
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ool Ceiasy's Fihaficial Statsfiint car b8 ind In thé atiabhed dbcliients

E.  Desorintion.of the Investment

i the table: Biolow; plesise Tind & defdiled sthieduis: of nvestritenits made by the Licerises

N of | Comdistve | “Fercentage
i : Tolal Sharée: of
_ Dutstinding,

Redacled
FOLA Exemption H

3 EXHIRIT E 6
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FolA Exemphon “/

I b sinson
G, Reasons for umiilie Investment.

—— e,

Red actech
FOILA Eﬁempﬁ&n &

4 FXHIRIT E 7
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@@0( coetedh

FO (A l?)(e/r)p o L‘/

—_—
H.  Flhaielat Performanics
e,

R.e.da,c\-eo\
TOIA ©xemphon “{

5 EXHIBITFE R
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Apcrefive anticipate

n' omdmrﬁ;ed aboye. P!ease contact meat

31&9 ff you h srg sti¢ wft \regand 1o the: Tofegoing or'require additional mfprmation
16 BValifats Gury refitiest,

, Mauagmg WMermber

¢ FXHIRITE 0
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Axignt, LLC

{forferly MB Solutions; LL€)
Fioaiicial Statomaits

Deenher 37,2007

Ledacked tn en-\-?rc-‘rﬂj
FocA Exenption L'
—

McGladrey & Pullen

EXHIRITE 10 Chriified Publie Kecountants
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OMB Appifdval Ngﬁmu

SBA FORM.468
; Expirstion Dats 10/31/2007

(PARTNERSHIP SBICs)
SHORT FORM

. Aceretiva Investors SBIC, LP

NAME OF LICENSEE:
LICENSE NUMBER: 027720627

STREET ADDRESS: 51 Madison Avenue, 315t Floor
CITY, STATE, AN 715 CODE: New York, NY 10010

COUNTY: ‘ - New York

EMPLOYER [D NUMBER: 05-05568262 ,

FOR THE REPORTING PERIOD ENDED: 09/30/2008 MONTHS: &

A-FUNDFOCUS ==
B - OWNERSHIP FRIVATELY OWNED BY INDIVIDUALS

[
fleblaoFe‘c} fn EnGee

Totd pages | |
FD(A' exem"){—?(gn L—{

Pleass Note: The estimated burden for completing this form js 15 homrs per response. You wili not be required to
respond to this information callection if a valid OMB approval number is not displayed. If you have quastions or
this estimais or othm-axpecu of this iuformation collaction, please contact the US Small
i f ion Branch, Washi D.C. 20416 and/or Office of

‘Business Admini ration, Chief, 4 ative I
M and Budget, Cl Officer, Paperwork R.edmmnn Project (3425-0063), Washingten, D.C. 20503.

PLEASE DO NOT SEND FORMS TO OMB,

§BA Form 468.3 (7/04) Previous efitions obsofete FXHIRIT R 11 Fsge IF
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Federal Register/ Vo). 74, No. 50/ Tuesday, March 17, 2009/Notices

Incident Period: 02/28/2008 and
continuing,

Effective Date: 03/10/2009.

Physieal Loan Application Deadline
Date: 5/11/2008.

Economic Injury (FIDL) Loan
Application Deadline Date: 12/10/2009.

ADDRESSES: Submit completed loan
applications to: U.S, Small Business
Administration, Processing And
Disbursement Center, 14925 Kingsport
Road, Fort Worth , TX 76155,

FOR FURTHER INFORMATION CONTACT: A
Escobar, Offica of Disaster Assistance,
L1.8. Small Business Administration,
409 3rd Street, SW., Suite 6050,
Washington, DC 20416,
SUPPLEMENTARY INFORMATION: Notice is
hereby given that as a result of the
Administrator’s disester declaration,
applicetions far disaster loans may be
filed at the address listed above or other
locally anneunced locations.., -
The following areas have heen
determined to-be adversely affected by
the disastar:
Primary Counties:
Bastrop.
Contiguous Counties: Texas,
Caldwuil, Fayette, Lee, Travis,
Williamson.

The Interest Rotes are:

Parcent

Homeowners With Cradit Avait-
able EISOWhare ...
Homeowrers  Whhkout  Credit
Avallable Elsewhera ....c........
Businesses With Credit Avaifable

L T T

4,375
2187
6.000

& Small
Cocparatives  Without  Cradil
Avatabie Elsowhere - 4.000
Cther {including Non-i 3

nizabans) With Cradit Available

Elsawhara;
Businegses 05
nizalions Whhout Gredil Avail-
able Elsewhere

4,500

4.000

The b gned to this di
for physical demage is 11690 5 and for
economic injury is 11691 Q.

The States which received an EIDL
Declaration # are Taxas,
{Catalog of Faderal Domestic Assistance
Numbars 59002 and 53008}

Dated: March 10, 2009.
Darxy! K. Hairston,
Acting Administrator,
IFR Doc. E9-5738 Filed 3-16-09; 8:45 am]
BILLING CODE 802501

SMALL BUSINESS ADMINISTRATION
fUcenes No. 02/12-0827]

Accretive investora SBIC, L.P,; Notice
Soelkd Under Section 312

waiver of the Nonmanufacturer Rule for
PSC 3930, Warshouse Trucks and
Tractors, Seli-Propelled based on SBA's
meent discovery of small business

i ers. Terminaring this waiver

of the Small Business Investment Act,
Conflicts of intarext

Natice is hereby given that Aceretive
Investers SBIC, L.P., 51 Madisen
Avenue, 31st Floor, New York, NY,
10010, & Federa} Licensee under the
Smel! Businsss Investment Act of 1858,
as armended {the Act”), in connection
with the fnancing of a small concern,
has sought an exemption under Section
312 of the Act and Section 107,730,
Financings which Constitute Conflicts
of Interast of the Small Pusinacs
Administration {“SBA™) Rules and
Ragulations {13 CFR 107.730). Accretive
Investars SBIC, L.P, proposes to provide
equity finaneing to Axiant, LLC, 2727
Paces Farry Road, Atlanta, GA 30339.
The financing is contemplated for
working capital and debt repurchase.

The financing is brought within the
purview of 107.730{=){1] of the
Regulations because Accrstive I, LP;
Accrative Blacker, LP; Accretive I
Coinvestmerit Partnars, LP and
Accretive Coinvestment Partnars, LLC,
all Agsociatas of Accrative Investors

- -SBIC, L.F., in the aggregate own more

than ten percent of Axant, LLC,
Therefore, this transaction is
considered a financing of an Associata
requiring an exemption. Notice is
hereby given that any interested person
may shbmit writfien cormments on the
transaction within fifrean days of the
deta of this publication to the Acting
Associate Administrator for Tave
U.5, Small Business Administration,
40¢ Third Strest, SW., Washington, DC
20416.
Datad: Fabruary 5, 2003,
Harry Haskins,
Acting Assoclate Administrator for
Investmant.
{FR Doc. EB-5738 Filed 3-15-08; 8:45 am)
EILLING €ODE so25-H-F

SMALL BUSINESS ADMINISTRATION

Small Business Size Standards:
Whiver of the Nonmanufacturer Rule

AGENCY: U5, Small Business
Administration.

AGTION: Notice to terminate the
Nonmanufacturer Rule Class Waiver for
Product Servics Code (PSC) 3930,
Warehouse Trucks and Tractors, Seif-
Propelied.

SUMMARY: The U.S. Small Business
Administration (SBA) has terminated a

will reguire recipients of contracts set
aside for small businesses, service-
disabled veteran-owned small
buginasses, or participants in SBA’s 8{a)
Business Development (BIJ} Program to
provide the products of small business
manufacturers or processors on such
contracts,

DATE: This waiver is effective April 1,
2009,

FOR FURTHER INFORMATION CONTACT: Ms,
Edith G. Butler, by telephone at (202}
619-0422; by FAX ot (202} 481~1788: or
by e-mail at edith butler@sha.gov.
SUPPLEMENTARY INFORMATION: Saction
8{2}{17) of the Small Business Act {Act),
15 U.8.C. 837(2)(17), and SBA's-
implementing ragulations reqguire that
recipiants of Federal contracts set aside
for smell businesses, service-disabled .
vetaran-owned smiell businssses, ar
participants in thé SBA‘s 8(a) Businass
Duvelepmaent Program, provide the
product of 8 small business
manufacturer or processor, if the
recipient is other than the actual
manufacturer or processar of tha
product. This requirement is commonly
referred to as the Nonmanufacturer
Rule. 13 CFR 121,206(b), 128.15(c).
Section 8{a){17)b)(iv] of the Act
authorizes SBA to waive the
Neamanufacturer Rule for any “class of
products”’ for which there are no small
busi facturers or p

available to participate in the Federal
mar]

et,

In order to be considered availabla to
participate in the Federal market for a
class of products, a small business

Tacturey muet have submitred
proposal for a contract solicitation or
received a contract from the Federal
government within the lagt 24 months.
13 GFR 121.1202{c).

The SBA defines “class of products”
based on a six digit coding system. The
coding system is the Office of
Management and Budget North
American Industry Classification
System (NAICS). In addition, SBA uses
Product Service Codes (PSC] to identify
particular products within the NAICS
code to which a waiver would apply.

SBA announced its decision to grant
the waiver for PSG 3830 in the Federal
Rfster on September 13, 1990, 55
Federal Kegister 38313 (1980). SBA
retéived a roquest on Docombaer 13,
2008, tn terminste the waiver to the
nonmanufacturer rule for Warehouse
Trucks and Tractors, Self-Propelled,
under PSC 3930, In response, on

EXHIRITE
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U.S. SMALL BUSINESS ADMINTNSTRATION
WASHINGTON,D.C. 20416

License No:  02/72.0627

December 30, 200a

General Partoer

Accretive Investors SBIC, L.P.
51 Madison Avenue, 31st Floor
New York, NY 10010

Dear General Partner:

The Small Business Administration, Office of SBIC Operations has reviewed the Examination
Report dated December 30, 2008, issued on Accretive Investors SBIC, L.P. ("Licensse") for the 12

month geriod ended September 30, 2008.

‘We appreciate your assistance during the examination. Should you have any (juestions, you may
contact your Financial Analyst, Lyn F. Womack, at (202) 205-2416.

Sincerely,
(Signed) Steve Knott

Steven P. Knott
Chief, Area IV
Office of SBIC Operations

[l Knott
Womack
Office of Examinations
Inv. 6-7

Code; D-18
Chron File EXHIRITRE 13
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.

U.S. SMALL BUSINESS ADMINISTRATION
INVESTMENT DIVISION
QFFICE OF SBIC EXAMINATIONS

%, )
(N

DATE: December 30, 2008
TO: Marja Maddrie
Director of SBIC Operations
FROM: David J. Giovanelli
Examinations Manager
SUBJECT: Accretive Investors SBIC, LP
New York, New York

License Number: 02/72-0627

We have completed our examination of Aceretive Investors SBIC, LP (licensee), a Small
Business Investment Company (SBIC) located in New York, New York. The purpose of the

examination was to determine whether the licensee complied with thi Iﬁl rules and
reiulations, and established policies governing the SBIC program.

Prior to the examination, we contacted the financial analyst to find out whether the Office of

SBIC Operations had any concerns or outstanﬁ'ii issues to be addressed during the examination.

The licensee’s office is located at 51 Madison Avenue, New York, New York, Accretive
Technology Partners, LLC, the licensee’s investment advisor, manages the licensee pursuant to a
management agreement approved by the Small Business Administration (8BA). The licensee’s
general partner is Accretive Associates SBIC, LLC. A schedule of the licensee’s general and
limited partners is included in this report as Exhibit 2. -

During the current examination perio _
. The licensee also ]
. during the examination pcriod,g
, As of
September 30, 2008, the licensee A
e — Y

An unaudited comparative
balance sheet of the licensee, as of September 30, 2008 and September 30, 2007, is included in
this report as Exhibit 1.

The licensee was examined for the 12-month period ending September 30, 2008, During this
peﬁod,ww. We

reviewed all of these financing transactions, We completed the on-site phase of our review on
December 10, 2008.
EXHIRITF. 14
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Our examination included reviews of cash on deposit, wire transfers, supporting documentation
for disbursements and other financial records. In addition, we verified
e o5 well as the ownership of the licensee’s equity. Although we reviewed selected

general ledger accounts, we did not perform a financial audit and, m

For the financings provided during the examination period, we reviewed the financing
agreements, stock certificates, financial statements and supporting documentation, including
background information on the small concerns and their principals. For selected small concems,
we obtained credit reports and requested verification of the financings by direct confirmation.

As part of our examination, we reviewed the licensee's internal controls over the safeguarding of
securities. We also reviewed the licensee's valuation procedures, as well as supporting
documentation for the valnation of its portfolio as of June 30, 2008.

Please provide me with a copy of your letter forwarding our report to the licensee, as well as any
further correspondence pertaining to the report. If you would like to discuss the report, or need
additional information, please contact me at (212) 264-2929.

Attachments

EXHIRITFE 15 2
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Exhibit 1: Unaudited Comparative Balance Sheet
Accretive Investors SBIC, LP

As of
Assets 9/30/08 9/30/07

Loans and Investments
Equity interests
Unrealized appteciation (net of depr.)

Total
Cash
Invested idle funds
Other assets

Total Assets

Liabilities and Capital

Liabilities
Participating securities held or guaranteed by SBA
Accounts payable and accrued items
Other liabilities

Total Liabilities
Capital
Partners' contributed capital
Syndication costs
Unrealized gain (Joss) on securities held
Undistributed realized earnings (deficit)
Non-cash gains/income

Total Capital

Total Liabilities and Capital

Note: Prepared from trial balance provided by licensee.

EXHIBITE 16 3
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Exhibit 2: Schedule of General and Limited Partners
Accretive Investors SBIC, LP '
September 30, 2008

General Partner
Accretive Associates SBIC, L1L.C

Limited Partners

FXHIRITE 17 4
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FOIA)
Accretive Investors SBIC, LP

Document Name or FOIA Exemption No, of
Description pages
Annual SBIC 468 & Exemption #5 ~ intra agency deliberative pro. 2
Commitment Review
Preliminary Capital Exemption #5 ~ intra agency deliberative proc 1
Impairment Worksheet for
12/31/2008 .
Risk Rating Workshaet Exemption #5 — intra agency deliberative proce 1
dated April 8, 2009
SBA Forrn 468 as of Exemption #4 - commercial or financial inform: 1 | 42
12/31/2008 obtained from a person/entity and privileged or

confidential
Minutes of the meeting of | Exemption #4 — commercial or financial informat 1
the members of Accretive | obtained from a person/entity and privileged or
Associates SBIC, LLC confidential
Written consent of the Exemption #4 — commercial or financial informati: 9
members of Accretive obtained from a person/entity and privileged or
Associates SBIC, LLC as | confidential
the General Partoer of
Accretive SBIC, LP
SBA Form 468 as of Exemption #4 -- commercial or financial informatic 19
3/31/2009 obtained from a person/entity and privileged or

confidential

EXHIRITE 18 TOTAL P.18 1
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Mr. KucINICH. Thank you very much.
The Chair recognizes Mr. Kelly. You may proceed for 5 minutes.
Thank you for being here.

STATEMENT OF MICHAEL KELLY

Mr. KeLLY. Thank you, Chairman Kucinich, Ranking Member
Jordan, members of the committee. I appreciate the opportunity to
be here today.

I want to reiterate we have withdrawn the National Arbitration
Forum from handling consumer arbitrations pursuant to an agree-
ment with the attorney general. That being said, it is our continued
belief that the Forum’s exit from this business and the loss of con-
sumer arbitration broadly would represent a significant loss to the
consumers that you are seeking to protect.

The logical conclusion of this decision is that the consumer cases
will all now be brought in court. Initially, I would like to explore
the consequences of that prospect. For those who haven’t been to
Small Claims and Conciliation Court, which I have, it is not often
a pleasant experience. In that case, the notice, the response, proce-
dures can be very complicated. There is often no representation.
Days off of work are required. You sit in a cattle call with hun-
dreds of other people waiting for your opportunity to be heard. And
your public finances and issues are revealed for all to see who are
there in court.

It is not particularly a pleasant experience. It is one that was
outlined and discussed significantly in a Boston Globe article in
2006, which I think is pertinent here. In that article, the Boston
Globe found in Massachusetts that the courts were stacked against
the average consumer.

If T can read from the article, it says that “Many small claims
courts have effectively become accomplices of collection firms, rou-
tinely giving them the upper hand in court cases, while casually
disregarding the rights and dignity of ordinary citizens. Collectors
almost always win the lawsuits they file, without being asked for
evidence that the debts they are chasing are actually owed. Debtors
frequently receive no notice of the lawsuits against them. The dis-
abled, elderly and working poor are often talked into repaying
debts from government checks, which are by law protected from
judgment.”

“The creditors are all repeat players. They know exactly how the
game works, said Elizabeth Warren, a Harvard Law School profes-
sor who studies consumer debt. We are watching a fight between
two players, one a skilled repeat gladiator and one who’s thrown
into the ring for the first time and gets clubbed over the head be-
fore they even get a sense of what the rules are.”

That is the court we are talking about. These cases don’t go in
front of juries. They go in front of small claim and conciliation
courts.

Now, what is the difference with arbitration? I can only speak to
the difference of arbitration before the Forum, as it was conducted.
And these are some of the fundamental differences. Under the
Forum rules, responses can be in simple, plain English in whatever
form the consumer chooses. Hearings are flexible, on their own
time of the consumers. They can be handled on paper, by tele-
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phone, or by participatory hearing in the Federal jurisdiction in
which they live. They are affordable. There is no cost to respond,
and to file, the cost if only $19 to $40 on average.

They are fair. The cases are decided on the merits by retired
judges and lawyers with approximately 15 years of experience. And
on the merits, there is a critical distinction between the courts that
we need to make. Cases in front of the Forum as they were con-
ducted required the judge, regardless of whether the consumer is
present, to look at the merits and decide the case on a matter of
law. That is not the same as a default judgment in court. Decisions
in arbitration are also confirmed by the court before they are bind-
ing, which again is a court of last instance.

The purpose of the comparison is to point out that there are very
real and meaningful consequences to the elimination of consumer
arbitration. We are no longer part of that fight. But I think it is
important to note these consequences and the impact of reversing
or changing over 80 years of law under the Federal Arbitration Act
would have.

I would urge that the discussion should center around two very
basic questions: First, why? And second, what are the true due
process issues?

I say why, because from the results we have seen, from the stud-
ies we have seen, if the same subject matter is shown, and there
are obviously people who can speak to this better than I, the re-
sults in court are the same as the results in arbitration. Due proc-
ess is truly the heart of the matter. It needs to be studied. Due
process protections should be made. The ground needs to be leveled
for everyone who will practice in this field, but if that is evaluated
by this committee and this Congress, we are confident that con-
sumzr arbitration will not be eliminated and should not be elimi-
nated.

Choice should be provided to select arbitration or court, and due
process measures should be allowed and made uniform so that ev-
eryone has equal access to affordable justice.

Thank you, Mr. Chair.

[The prepared statement of Mr. Kelly follows:]
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Opening Statement
of
Michael F. Kelly
CEO
Forthright

Domestic Policy Subcommittee
Oversight and Government Reform Committee

Wednesday, July 22, 2009
2154 Rayburn HOB
2:00 p.m.

Chairman Kucinich, Ranking Member Jordan, and members of the Committee, thank you for the
opportunity to discuss the vital role that consumer arbitration can and should play in the U.S.
justice system.

Arbitration is a simple, fair, and cost-cffective way for consumers and businesses to resolve
disputes outside of the traditional litigation system. American consumers benefit from
arbitration in myriad ways that I will briefly outline for you in my remarks.

First, however, I want to relate to the Committee the National Arbitration Forum’s recent
announcement that it is no longer accepting consumer arbitration cases. In spite of this
announcement, my belief remains strong that arbitration provides the superior access to justice to
consumers and that arbitration is an excellent method of resolving consumer disputes.

Unfortunately, the FORUM lacks the necessary resources to defend against increasing challenges
to arbitration leveled from all fronts, including from state Attorneys General and the class action
trial bar.

Mounting legal costs, a challenging economic climate, and increased legislative uncertainty
surrounding the future of arbitration have prompted the FORUM to announce that it will no
longer accept consumer arbitration cases.

1 want to emphasize that FORUM'’s exit from the consumer arbitration arena represents a
significant loss for consumers. Without access to arbitration, consumers with smaller value
claims will not be able to secure legal representation, and will be left to navigate the litigation
system by themselves.

Arbitration provides consumers with several significant advantages compared with court
litigation. These advantages include:

Consumer arbitration is simple. Consumers can submit and respond to arbitration claims in their
own words, in plain English, and are not bound by the formalities of legal proceedings that could
prevent them from telling their stories and proving their cases.
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Consumer arbitration is accessible. Arbitration provides every consumer with access to justice,
especially low- and middle-income consumers who often cannot afford lawyers or prolonged
trials. Many lawyers will not even accept representation for smaller-value claims, such as those
often settled in arbitration. Arbitration gives these consumers a full and fair opportunity to
resolve disputes, and allows consumers to hold businesses accountable for mistakes.

Consumer arbitration s flexible. Consumers can elect to appear for a hearing in person, via
telephone, or simply by submitting documents, which saves consumers the expense of missing
work or travelling to a hearing. Alternatively, all parties have the right to retain an attorney to
represent them in arbitration, though every consumer receives the same protections regardless of
whether there is an attorney present.

Consumer arbitration is affordable. Filing fees at the National Arbitration Forum started at just
$19 for claims up to $1,500, and fees did not climb above $40 until the size of the consumer
claim exceeded $13,000. Low income consumers could have filing fees waived in arbitration
and bring a claim against a business without paying anything. When fees prevented consumers
from asserting a claim with the National Arbitration Forum, fees were shifted to the business

party.

Consumer arbitration is fair. Consumers reccive the same or better protections in arbitration as
in court. National Arbitration Forum neutrals are independent legal experts who were bound by
comprehensive rules, including the FORUM Arbitration Bill of Rights, Code of Conduct for
Arbitrators, Statement of Principles, and Code of Procedure.

FORUM arbitrators were required to consider the merits of each case, apply the same laws that
would apply in court, and empowered to issue all of the same remedies that can be awarded in
court. In addition, courts enter default judgments against consumer parties that do not participate
in litigation, whereas arbitrators independently consider the evidence for every claim and rule on
the merits, regardiess of the participation of the consumer.

Consumer arbitration decisions are confirmed by courts. To be legally enforceable, an
arbitration decision must be confirmed by a court. Although courts do demonstrate respect for
arbitral decisions, courts have shown that they are more than willing to overturn arbitration
awards where the arbitrators exceeded his/her powers, demonstrated bias, or failed to provide
due process to a party.

The National Arbitration Forum consumer protections, simple procedures, low fees, quick
resolutions, and efficient administration meant that consumers could resolve disputes and obtain
the same outcome they would have received in court.

Perhaps just as important as the FORUM’s consumer protections was our continued commitment
to increasing consumer protections in arbitration. Over the last twenty years, for example,
consumer and judicial feedback have directly led to improvements in our arbitration process,
such as: lower consumer filing fees, improved service rules, tightened restrictions on hearing
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jurisdictions and arbitrator qualifications, a consumer liaison, a new educational website
designed to help consumers navigate the arbitration process, and on and on.

Opponents of consumer arbitration often make scurrilous and baseless claims about the
arbitration process, using anecdotes and misleading statistics to give the appearance of
impropriety where there is none.

Arbitration opponents, including the trial bar and the advocacy group Public Citizen, cite apples-
to-oranges comparisons of arbitration and litigation, and use ominous jargon like “repeat player
effect” to try to demonstrate that consumers face a stacked deck in arbitration.

Data and outcomes research for similar cases confirm that win rates for consumers and
businesses are the same in arbitration as in court.

¢ For example, consumers bringing arbitration claims against businesses prevailed 65.5
percent of the time in arbitration, and 61.5 percent of the time in court, according to the
Bureau of Justice Statistics, U.S. Department of Justice. In other words, consumers
prevailed an additional 4 percent of the time in arbitration versus the courts.

e Businesses bringing claims against consumers prevailed 77.7 percent of the time in
arbitration, and 76.8 percent of the time in court, according to the same study — virtually
identical results.

e In astudy of consumer debt collection matters in particular, lenders prevailed against
consumers in 93.8 percent of cases, compared to 96 percent of cases in court. That
means that consumers in arbitration actually prevailed in 2.2 percent more cases than
consumers in court, and at a lesser expense to the consumers.

Repeat users in arbitration obtain no better results than repeat users in court.

Claims made by arbitration opponents about the inherent bias of the arbitration system are
simply not true. National Arbitration Forum consumer arbitration cases were decided by
experienced, independent legal professionals. FORUM neutrals were former judges or
experienced attorneys who are impartial, bound to a code of professional ethics, and decide cases
outside of any influence from the FORUM or the other parties. Experienced FORUM neutrals
would simply never jeopardize their considerable professional reputations or standing in the
community by deciding an arbitration case on any basis other than the merits of that particular
case.

Congress enacted the Federal Arbitration Act in 1925 to establish arbitration as an antidotc to the
“costliness and delays of litigation.” For more than 80 years, arbitration has provided access to
justice for millions of American consumers, and Congress and the U.S. Supreme Court have
repeatedly endorsed consumer arbitration as an effective and fair alternative dispute resolution
process.
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Now, legislation currently before Congress, the Arbitration Fairness Act of 2009 (H.R. 1020),
threatens to eliminate arbitration as an effective means of alternative dispute resolution, deny
many consumers access to justice altogether, and clog state courts with thousands of additional
cases at a time when state court systems face historic backlogs and budget crises.

The Arbitration Faimess Act will cause considerable harm to American consumers, the very
group it is intended to protect. Middle- and low-income Americans will lose access to justice
because they cannot afford lawyers, prolonged trials, or because attorneys often will not accept
representation for smaller-value claims.

Consumers will no longer be able to force businesses to arbitrate claims, but will instead have to
engage in complex, expensive and unpredictable litigation. For additional context, consider what
the reality of dispute resolution through litigation — a rcality that Newsweek recently referred to
as “Litigation Hell” — means for consumers:

For even the most minor case, a consumer will have to hire an attorney, who bills at upwards of
$100 per hour. The attorney will accumulate billable client hours for discovery, procedural
motions, and jury selection — all of which are being further delayed by overcrowded court
dockets and understaffed courts. In the end, a contingent fee attorney would need to receive a
verdict for thousands of dollars to recover his/her billable fees. Claims of that size are not the
reality for most consumers who use arbitration to resolve disputes. Litigation is great for
lawyers, but not for consumers, as the costs of litigation would be prohibitive for all but the
richest litigants.

Businesses can afford long and costly litigation, so consumers will again be disadvantaged, and
the costs of litigation will simply pass to consumers in the form of increased prices for products
and services, or decreased wages for employees.

Eliminating arbitration will also flood federal and state courts with consumer credit cases —
which have roughly tripled in some jurisdictions since 2000 — at a time when budget cuts are
forcing personncl reductions. States will be forced to hire additional judges and staff; build and
furnish new courthouses; and implement more administration to manage the process — the cost of
which will fall to American consumers in their role as taxpayer.

In fact, the only party that will benefit from the Arbitration Fairness Act is trial lawyers, because
the legislation will increase legal fees, and force disputes that would otherwise be efficiently

resolved in arbitration into lucrative and expensive class action lawsuits.

The answer to isolated abuses of the arbitration process by industry bad actors is not to eliminate
arbitration.

The answer is to ensure that consumer due process protections are preserved in arbitration.

The answer is to codify industry best practices, including those that were employed by the
National Arbitration Forum.



122

The answer is to continue to allow affordable access to arbitration, not only for corporations and
the rich, but for all Americans.

The answer is to protect arbitration as the best option for consumers and businesses to resolve
disputes outside of the court system.

Thank you.
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Mr. KucINICH. I thank the gentleman for his testimony.
The Chair recognizes Mr. Naimark. You may proceed.

STATEMENT OF RICHARD NAIMARK

Mr. NAIMARK. Thank you, Chairman Kucinich, Ranking Member
Jordan, other Members of Congress and the committee.

First, I must stress, and I am sure you will understand, the
American Arbitration Association is a not-for-profit service organi-
zation founded in 1926. We have been around for over 83 years.
The AAA does not represent or speak for any other organization,
but rather we speak only from our own experience over these 83
years.

From the beginning, the AAA has drafted rules and procedures
for fair and balanced dispute resolution. Our many sets of rules
and procedures have been scrutinized by the courts at all levels. As
early as 1951, we established with the American Bar Association
a series of codes of ethics for arbitrators which are still the stand-
ard in use today. We have pioneered many and perhaps most of the
ethical and fair play standards recognized in the field today.

What we are talking about today is a very specific and difficult
kind of case: consumer debt collection cases where creditors are at-
tempting to extract small dollar debt from frequently unrepre-
sented consumers who are often in desperate financial straits. In
our discussions with the subcommittee, and most recently publicly,
we indicated that we do not currently handle nor would we receive
these cases at least until some standards are established that are
satisfactory.

But I would like to suggest a way forward. About 10 years ago,
we established consumer due process protocols to ensure balance in
what was then a very young, growing field of arbitration, consumer
arbitrations in particular. These protocols, these rules of fair play,
were established, as with the earlier code of ethics for arbitrators,
with individuals from a broad cross-section of society. We had con-
sumer advocates. We had business advocates. We had regulators.
We had academics, a wide variety of people giving in put to what
was essentially consensus for some standards for fair play.

The consumer due process protocols are today the standard of
fair play in the consumer dispute arena, as evidenced by our small
consumer caseload outside this debt collection area. We do about
1,100 of those a year. Almost three-quarters of those cases are filed
by consumers who are looking for redress, and they win about half
of those and they settle many more of them ahead of time before
any decision.

The due process protocols do common sense things. They do
things like make sure the fees to the consumer are reasonable and
that the process is accessible. They declare a right to both parties
to have an impartial arbitrator. Very significantly, they provide
that all remedies that would be available in court must be avail-
able in the arbitration process. And interestingly, there is a feature
of the due process protocols where the parties may elect to opt out
of the arbitration process and go into small claims court. Strik-
ingly, almost no one elects to do so.

Why not? I think the reason is that consumers in these debt col-
lection cases and the overwhelming majority of them don’t partici-
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pate in the process. They are no-shows. It is inevitable that if you
don’t participate in your legal proceeding, there is a high likelihood
you will lose. So this presents an interesting and very important
challenge that has not yet been resolved by the courts or in arbitra-
tion.

How do you construct a special set of due process protocols for
these cases so that the rights of the consumer are protected even
if they fail to participate? And I think that is the challenge before
us.
We make some very specific recommendations in our written tes-
timony, specific to these kinds of cases about notice issues, about
arbitrator neutrality, about standards of proof for these cases,
whether the parties attend or not. We proposed to convene a broad-
based diverse working group to work toward balancing the process
in this very specialized area, and building protection for the legal
rights of parties.

This kind of broad community inputting process works, as evi-
denced by the existing due process protocols, and we would respect-
fully suggest that Congress should consider making such safe-
guards universal and mandatory by legislation so that all consumer
debt collection arbitrations are properly conducted.

Arbitration is a tool. It is simply a tool. It can be adapted to spe-
cial circumstances to provide for access to fairness and justice for
all parties in a dispute. We need to work toward that end. And I
have to say, it is very doable. We have conducted, for instance, no-
fault insurance arbitrations for the Supreme Court and the people
of Minnesota for three decades now. It is essentially a consumer ar-
bitration process and it works very well. And I think they present
a model for properly conducted consumer arbitrations here.

Thank you.

[The prepared statement of Mr. Naimark follows:]
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Testimony
Of
Richard W. Naimark
On behalf of the American Arbitration Association

Domestic Policy Subcommittee
Oversight and Government Reform Committee
Wednesday, july 22, 2009
2154 Rayburn HOB
2:00 p.m,

“Arbitration or Arbitrary: The Misuse of Mandatory
Arbitration to Collect Consumer Debts”

Thank you, Chairman Kucinich, Congressman Jordan and members of the Domestic Policy
Subcommittee for the opportunity to present the views and experiences of the American
Arbitration Association (AAA) on the important issues being considered by the Domestic Policy
Subcommittee of the House Committee on Oversight and Government Reform.

L Introduction

As the world's largest provider of alternative dispute resolution (ADR) services, the AAA has
during its 83-year history taken a leadership role in the development of standards of fairness,
ethics, and best practices. The AAA has pioneered the development of time and court tested
arbitration rules, protocols and a Code of Ethics jointly authored with the American Bar
Association. During the past eight decades, the AAA has administered over 2 million cases
involving a wide range of subjects. Various governmental entities have also turned to the AAA
to assist in the resolution of disputes through over 300 state and federal statutes and regulations.
The AAA is a not-for-profit public service organization dedicated to the proper and ethical use
of arbitration, mediation and other forms of alternative dispute resolution. However, the AAA
is not an industry or trade organization and the AAA speaks here only from its own experience
and viewpoint, and not for any other organizations.

While the AAA has not administered significant numbers of debt collection arbitrations relative
to some other organizations, the AAA did process consumer debt collection arbitrations in a
single high volume program. However, the AAA’s administration of that program ended in
June of this year and consequently at this time the AAA is not administering any debt collection
programs.
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As a result of the AAA’s review and our experiences administering debt collection arbitrations,
in addition to our consideration of a number of policy concerns that have been raised, it is the
AAA’s position that a series of important fairness and due process concerns must be addressed
and resolved before we will proceed with the administration of any future debt collection
arbitrations. Until such time, the AAA has placed a moratorium on the administration of any
consumer debt collection arbitration programs. Further, we suggest that to the extent that the
program improvements offered here are implemented, that they are done so not just within the
AAA but as part of a broader debt collection arbitration reform.

Our testimony will begin with an exploration of the AAA’s administration of consumer
arbitrations generally, and will then move on to recommend changes for the administration debt
collection arbitrations to accommodate some of the unique aspects of that caseload.

1. Consumer Arbitration

In recent years, the use of ADR and arbitration has grown to include consumer agreements.
Often implemented through standardized contracts, the use of arbitration in consumer
agreements for the purchase of goods and services has raised legitimate concerns regarding
fairness, rights, and the ability of the parties to participate. The AAA’s administration of
consumer arbitrations is currently governed by the Consumer Due Process Protocol (“Consumer
Protocol”), attached as Appendix A.

To evaluate and address concerns unique to consumer arbitration, the AAA convened the
National Consumer Disputes Advisory Committee in 1997, which was composed of consumer,
government, legal, business and academic experts, drawn from such organizations as the AARP,
Consumers Union, Consumer Action, American Council on Consumer Interests, the Federal
Trade Commission, the National Association of Attorneys General, the National Association of
Consumer Agency Administrators, Fannie Mae, and Freddie Mac. One of the Advisory
Committee’s specific objectives was to have the Consumer Protocol influence state and federal
laws governing consumer arbitration.

The stated mission of the Advisory Committee was:

To bring together a broad, diverse, representative national advisory committee to
advise the American Arbitration Association in the development of standards and
procedures for the equitable resolution of consumer disputes.

The result of the Advisory Committee’s deliberations was the Consumer Protocol, which
articulates a number of fundamental principles to enhance the fairness and efficiency of
consumer ADR. The Consumer Protocol constituted a voluntary set of standards and minimum
requirements which the AAA has adopted, but which are not necessarily applied to arbitrations
outside of AAA administration. The Consumer Protoco!l provides for common sense “fair play”
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requirements, such as reasonable fees for the consumer, reasonably accessible locale, no
limitation of any remedy that would be accessible in court, and access to small claims court. The
AAA will not administer an arbitration that does not materially comply with the provisions of
the Consumer Protocol.

The AAA applies the Consumer Protocol primarily through our Supplementary Procedures for
Consumer-Related Disputes (“Supplementary Procedures™), attached as Appendix B, to consumer
cases. The Supplementary Procedures also establish guidelines for consumers to request a
deferral or waiver of fees, including requesting an arbitrator who will serve without charge.
One unique aspect of the Supplementary Procedures is the “small claims opt out” which permits
a consumer, whether they are a claimant or respondent in a case, to opt out of an arbitration and
into a small claims court proceeding.

We bring the Consumer Protocol to the attention of the Subcommittee because it has had a
meaningful and important impact on the AAA’s administration of consumer arbitrations. We
also believe that this collaborative approach represents the best avenue to establishing standards
of fairness and balance to the specifics of the process of consumer debt collection arbitration.
Evidence of the AAA’s fidelity to the principles contained in the Consumer Protocol and the
beneficial use of arbitration to resolve consumer disputes are reflected in a recent independent
study conducted by the Searle Civil Justice Institute at Northwestern University Law School.
The Executive Summary of the Searle Study is attached as Appendix C.! The Searle Study
reviewed a representative sample of approximately 300 AAA consumer arbitration case files that
were awarded between April and December of 2007. Among the most compelling findings in
the Searle study are that:

e The upfront cost of arbitration for consumer claimants in cases administered by the
AAA appears to be quite low. In cases with claims seeking less than $10,000, consumer
claimants paid an average of $96.

e AAA consumer arbitration seems to be an expeditious way to resolve disputes. The
average time from filing to final award for the consumer arbitrations studied was 6.9
months.

e No statistically significant repeat-player effect was identified using a traditional
definition of repeat-player business. Consumer claimants won some relief in 51.8% of
cases against repeat businesses and 55.3% against non-repeat businesses.

¢ Arbitrators awarded attorneys’ fees to prevailing consumer claimants in 63.1% of cases
in which the consumer sought such an award.

! The entire Searle Study, in addition to other information about the Searle Institute, can be found at
http://www searlearbitration.org.
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s A substantial majority of consumer arbitration clauses in the sample (76.6%) fully
complied with the Due Process Protocol when the case was filed.

¢ AAA'sreview of arbitration clauses for Protocol compliance was effective at
identifying and responding to clauses with Protocol violations. In 98.2% of cases in the
sample subject to AAA Protocol compliance review, the arbitration clause either
complied with the Due Process Protocol or the non-compliance was properly identified
and responded to by the AAA.

¢ The AAA refused to administer a significant number of consumer cases because of
Protocol violations by businesses.

¢ Asaresult of AAA's protocol compliance review, some businesses modify their
arbitration clauses to make them consistent with the Consumer Due Process Protocol.

The Searle findings are clearly a reaffirmation of the effectiveness of the Consumer Protocol, the
Supplementary Rules, the AAA’s administration of consumer arbitrations, and the value that
arbitration can bring in the resolution of small but nonetheless important disputes between
consumers and businesses. The Consumer Protocol should be considered by the Subcommittee
and others interested in arbitration policy as providing necessary and minimum fairness
requirements that should be made a part of any consumer arbitration process. However, it
should also be explicitly noted that the Searle study did not focus on consumer debt arbitration,
which can fairly be viewed as a subset type of consumer arbitration and which requires some
additional consideration. As a result, we turn to specific matters related to debt collection
arbitrations that require additional attention beyond the issues addressed in the Consumer
Protocol.

III. Consumer Debt Arbitrations

The AAA has implemented detailed procedures to ensure that consumer debt arbitrations are
administered in a manner consistent with the Consumer Protocol, however, there are certain
aspects of consumer debt arbitrations, each of which requires additional consideration. These
same aspects of consumer debt collections are also factors in the context of litigation when
similar cases proceed through the courts, as evidenced by the study Debt Weight: The Consumer
Credit Crisis in New York City and its Impuct on the Working Poor,? which was conducted by the
Urban Justice Center. That study reviewed 600 of the 320,000 consumer debt litigations that
were filed in New York City Civil Court in 2006 and found that: in 93.3% of those cases the
defendant did not appear; defendants are virtually never represented by counsel; and that 80%
of the cases result in default judgments against the consumer without requisite proof to establish
the damages sought. Recognizing both the similarities and the differences of the litigation and
the arbitration processes in matters of consumer debt arbitration, the AAA offers the following
potential improvements and enhancements. With the implementation of these additional

? Available at http://www.urbanjustice.org/pdf/publications/CDP_Debt_Weight.pdf

4
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changes, it is the AAA’s expectation that the arbitral forum can provide an effective and
meaningful alternative to litigating consumer debt arbitrations. This point is particularly
important in light of the fact that if arbitration is no longer available for these disputes, a very
large number of small dollar claims will be filed in our already overburdened courts. The
AAA’s position is that each one of the following issues is critical to the administration of debt
collection, and that each must be further considered and improvements implemented before
additional debt collection arbitrations should proceed.

A. Notice

One of the most difficult issues surrounding the consumer debt arbitration caseload is that
consumers rarely appear or participate in the arbitration process. As a result, the arbitration
proceeds in their absence in the same manner that a properly commenced litigation proceeds
where a defendant does not appear. While it may be that some consumers do not participate as
a result of a conscious decision not to do so, the fact is that large numbers of consumers do not
appear in debt collection arbitrations. This raises a fair question whether the communications
regarding the commencement of the arbitration are being received and understood by the
respondents.

The AAA’s various rules provide for more informal methods of service than those used in the
context of a litigation. The rationale for this is that the parties through their contractual
agreement have consented to a more informal method of service, which saves time and money.
Consequently, the AAA’s rules provide that notice of the commencement of an arbitration can
be accomplished by serving notice by mail addressed to the party, or its representative at the last
known address, or by personal service provided that reasonable opportunity to be heard with
regard to the dispute has been granted to the party.

Notably, the AAA implemented a notice process for our debt collection arbitrations that greatly
exceeded the requirements typically contained in our rules. Specifically, we required the
claimant business party to serve the demand for arbitration in a manner that could be tracked,
with the expectation that a signature would be obtained indicating the each demand had been
received. In addition, the AAA’s first communication to the consumer respondent was sent
initially by certified mail, return receipt requested. After some time, also in an attemnpt to ensure
a greater number of respondents received notice of an AAA arbitration proceeding, the AAA
switched to a mailing method in which the United States Postal Service confirms the date and
time that the communication was delivered to the addressee. Even after this change, the rate of
non-appearance by the consumer remained high. The challenge, therefore, is to take appropriate
steps to deliver demands for arbitration, and other arbitration related correspondence in a
manner that is more likely to convey the importance of the documents that are being sent to
encourage participation by the consumer.
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Possible alternative steps that might be taken to address these concerns, include the following:

Consider a tiered method of communication for delivering initiation letters. If an initial
communication is sent by regular mail and responded to by the consumer, no additional
efforts would need to be made. However, if a letter is returned or not signed for when
sent by certified mail, we could request that the claimant must confirm the correct
address, or re-serve the individual in a manner specified for the service of process under
relevant state or federal law.

Require service in a manner similar to a summons and complaint in litigation. It should
be noted that this manner of services substantially increases the cost of the arbitration
and delays the process and potentially impedes the use of arbitration as an informal
method of resolving disputes.

Multiple methods of AAA communication should be contemplated. For example, if the
AAA’s initiating letter is sent by U.S. Postal Service with an acknowledgment of delivery,
consideration should also be given to sending duplicate initiating letters by other means
such as overnight mail or first-class mail. The claimants in these cases might also
maintain respondents’ e-mail addresses or faxes and if so, communicating via those
methods should also be attempted.

Careful reemphasizing of the content of the AAA communications should take place so
that consumers understand that the consequences of arbitration are serious and
significant. Communications should also be tailored so that the arbitration process will
appear less forbidding and more accessible.

B. Arbitrator Neutrality

AAA Arbitrators are carefully screened, trained and must go through a rigorous conflict of
interest and disclosure process in each AAA arbitration. Nonetheless, it is argued that an
appearance of bias might result from arbitrators hearing many cases involving the same
business party. To address those concerns, the following steps should be implemented:

1.

Limits on the number of cases that an arbitrator may hear involving one particular party
should be implemented.

Communicate that limitation to the parties to address perceptions regarding arbitrator
neutrality.

To the extent permissible under applicable law, eliminate the ability of businesses to
disqualify arbitrators solely because of prior adverse rulings.

Automate arbitrator appointment for debt collection arbitrations so that arbitrators on
the roster of debt collection arbitrations are appointed on a random or rotating basis.
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C. Pleading and Evidentiary Standards

There are currently no specific rules regarding the documentation that is required to prove that a
particular debt is owed. As a result, some claimants provide only limited information about the
debt they claim is owed, such as a bill reflecting an outstanding balance. However, affidavits
from persons knowledgeable of the debt owed, or other evidence that the debt claimed is owed
in the amounts stated in the demands for arbitration is usually not provided. A related problem
arises out of allegations that claimants in these types of matters seek attorneys’ fees and interest
in amounts that may exceed the amounts that can be permissibly recovered under applicable
law. The following procedures are therefore suggested to address these concerns:

1. Implement supplemental requirements for consumer debt arbitrations which would
specify the documentation and supporting evidence required for demands for
arbitration.

2. Provide additional specialized arbitrator training so that arbitrators can identify and
address issues regarding the appropriate amount of interest and attorneys’ fees that may
be awarded.

3. Reinforce the need for arbitrators to be satisfied with their understanding of the
applicable law relevant to the particular case, as well as any other evidence submitted.

D. Respondents’ Defenses or Counterclaims

In cases where the consumer does participate or make an appearance where they raise the issue
that they were the victim of identity theft, or that they never contracted for the goods or service
in question, such issues can be fact-intensive and may require a sizable amount of the
arbitrator’s time to fully consider. However, the relatively limited compensation available to
arbitrators may not adequately cover the time required to fully consider those more complicated
arbitrations. The following are possible actions that can be taken to address these concerns:

1. Change the administrative fee and arbitrator compensation structure to provide
additional compensation to arbitrators in cases where defenses are raised that might
require substantially more time to consider. Require that much or all of that additional
expense be charged to the business claimant, a policy which is consistent with the AAA’s
administration of other consumer arbitrations.

In cases that are contested for reasons such as identity theft, provide a hearing process
that accommodates these more factually complex disputes.

E. Arbitrator Training and Recruitment
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The AAA maintains a highly qualified and experienced roster of arbitrators who participate in
ongoing professional training and education. Arbitrators serving on consumer debt collection
cases also receive additional orientation specific to this type of case. Given AAA’s brief
experience with this particular caseload, we would substantially boost the orientation and
training of consumer debt collection arbitrators to ensure focus on the important peculiarities of
these cases. The following are the types of issues that would be included in arbitrator training.

1. Substantive law regarding consumer protection statutes and other applicable laws that
are common to consumer debt arbitrations.

The AAA’s procedures for consumer debt arbitration, including evidentiary standards.
Notice issues.

Identity theft issues.

Interest and attorneys’ fees, and the extent that they can be awarded in consumer debt
arbitrations.

gLk wN

F. Creation of a Consumer Debt Protocol Committee

Similar to the group that was convened to create the Consumer Due Process Protocol, the AAA
recommends that a committee of individuals with expertise in the area of consumer debt and
arbitration be convened to discuss the matters raised in this testimony and to determine whethe:
these suggestions are viable. We believe that a platform of fair-play standards and safeguards
can be arrived at by consensus and collaboration, as evidenced by our previous experience with
such standards. Having such procedural safeguards in place will enhance consumer and legal
community confidence in the fairness of the process.

G. Continued Publication of Results

The AAA currently maintains a database accessible to the public on our website of all consumer
arbitrations of all types conducted nationwide by the AAA. This should continue as an
expression of transparency and a source of information for parties subject to disputes. Also, the
previously referenced Searle Institute study is an example of valuable insight to be gained
through research by reputable, non-partisan organizations and individuals. The Searle Center
plans additional studies in the area of consumer debt arbitration, which should provide
additional valuable insight.

IV. Conclusion

The AAA appreciates the opportunity to present our thoughts and suggestions on consumer
debt arbitration today. Based on our over 83 years of experience, and our recent experience with
consumer debt arbitration, we believe that if properly executed and designed, arbitration can
provide a prompt, effective and fair forum for the resolution of these disputes.
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Mr. KuciINICH. I thank the gentleman.
The Chair recognizes Mr. Bland for 5 minutes. You may proceed.

STATEMENT OF F. PAUL BLAND

Mr. BLAND. Mr. Chairman, thank you so much for the leadership
you have shown in this area, both in this hearing and for several
years.

Going into last week, I think that the entire consumer and civil
rights bar of America was just absolutely shocked. Our eyebrows
were singed by the unbelievable revelations that came out of Gen-
eral Swanson’s case. That filing was amazing to us, that it turned
out that this National Arbitration Forum, which had been holding
itself out as a neutral and deciding tens of thousands of cases in
favor of debt collectors again and again, one after another, was ac-
tually largely owned or owned by 40 percent by the debt collectors
themselves.

But as Michael Kinsley, the pundit, always says, the real scandal
is what is already legal. And the scandal here is that for 10 years
before General Swanson released these facts, you have had this
company operating essentially a rogue system that has been com-
pletely tilted in favor of the creditor.

First of all, they have this incredible false humility whenever
someone challenges them in court, in which they say, well, we are
just the court clerks. We don’t really make any decisions.

That is not true. They picked who the arbitrators are. Who the
decisionmaker is means everything. If I could pick who the judges
were in my cases, I would be the legal Michael Jordan sitting here.
I would never lose a case. Who the judges are makes a huge dif-
ference.

So who do they pick? They do, they say, well we have 1,500
judges. Now, one of the things they got caught lying in a Federal
court in West Virginia where they named a bunch of people who
were supposedly NAF arbitrators, who were very prominent West
Virginia lawyers who weren’t, but they do have actually a big ros-
ter of a lot of important names. What they do, though, is that they
sent cases out to the arbitrators; they figured out who was going
to be ruling for the creditor nearly all the time; and they funnel
more and more of the case to this small number of people.

So out of the 1,500 arbitrators, who decided the 34,000 cases that
they publicly reported on in California? Over 90 percent of those
cases were handled by two dozen arbitrators. You had one guy who
was deciding something like 1,300 cases. You had people who were
deciding 68 cases in a day, 40 cases in days again and again. I
mean, that is not judging. That is rubber-stamping.

They were essentially blackballing anybody who ruled for the
consumers, and they were funneling all the cases to people who
they knew how they were going to rule. OK? That is not the same
as small claims court, the unbelievable insults in all the small
claims court judges of America. You go in and you get who you get
by a random selection. Nobody at the corporation sat down and
picked which small claims court you got. That is a big difference.

A second big difference is that there is no verification or substan-
tiation or evidence required in the National Arbitration Forum be-
fore they give the creditor everything that they want. That is an
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invitation to abuse and the invitation to abuse has been accepted,
particularly by debt buyers. A lot of credit card companies sell the
debts, frequently for only a few cents on the dollar, sometimes as
little as 0.01 cent on the dollar, to debt buyers. And these debt buy-
ers keep getting further and further away. They usually have no
evidence by then. They don’t have a copy of a contract. They don’t
have statements. They don’t have anything that actually links.
They have a name and they have an account number and the dol-
lar figure at the end, and that is it, no verification.

And what they do is that they frequently then add all kinds of
things on. Now, there is the idea here that, well, these people actu-
ally owe the debt, right? So since they owe the debt, they deserve
to lose. Well, what we have seen again and again, literally in hun-
dreds, if not thousands of cases that we have been able to docu-
ment, again and again somebody will owe $1,500 or $1,000 or
$2,000, and then a bunch of junk fees are added, interest on inter-
est, which is illegal; attorneys fees which are not verified. Basi-
cally, the attorneys for the debt collector who are rubber-stamping
something, and then they are getting $2,000 in attorney’s fees,
$1,000 in fees to the National Arbitration Forum. And what be-
comes a $1,500 debt suddenly becomes a $10,000, even a $15,000
or $20,000 debt.

And what happens is that they are rubberstamp arbitrators take
those and again and again and again, they just give them 100 cents
on what they want.

Now, with small claims court, that is in America, by and large,
it is not. In most courts in America, and there are problems in
small claims courts in some places. The Boston Globe story was a
great story. By the way, the Boston Globe reporter would be taking
my position if he was here, and the idea that Elizabeth Warren
would be a fan of the National Arbitration Forum as opposed to
small claims court is someone who has never met or spoken to Eliz-
abeth Warren.

But what they do is they basically had a deal set up where these
debt collectors would send in an email, because they have this
interconnection. They don’t even have to actually file anything.
There is no affidavit with it. The only statement is the email says
that our client actually gave it to us. They aren’t even saying that
it is actually true. They are just saying this is truly what our client
gave us. And they send in an email with numbers in it. Then the
NAF would take the email and they would turn it into the com-
plaint.

So the consumer, the thing the consumer gets isn’t even what
there was actually filed. All that was filed were some numbers that
were taken from a printout, and then the complaint is sent with
an order for 100 cents on the dollar, and that order is signed off
again and again by the arbitrator.

It is a joke. It is not the way small claims court goes. In small
claims court, you get a default. That means you win. As you say,
you win, but you don’t get 100 cents on what you want. So you
can’t add on all these junk fees. You can’t multiply debts in a crazy
way.

What is going to happen to all these phony awards? So they have
stopped operating as of Friday, but meanwhile there are hundreds
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of thousands of people out there, hundreds of thousands of people
with phony awards that have been entered in against them. Are
those all just going to stand? Is that OK?

And then in the race to the bottom, who is going to replace them?
Is the Chamber going to be OK with just sitting around and actu-
ally having, you know, more neutral arbitrators? Or is the son of
NAF going to appear? Is Mr. Anderson going to run out and open
up America’s happiest consumer-friendly arbitration company in a
week, and that will replace them? There is no reason why the
banks can’t do that.

[The prepared statement of Mr. Bland follows:]
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INTRODUCTION AND SUMMARY

For more than ten years, I and other attorneys at Public Justice have spoken to
hundreds if not thousands of consumers and consumer attorneys about their experiences
arbitrating consumer debts before the National Arbitration Forum (NAF). Consumers
and attorneys approaching us for help, or reporting to us on their experiences, have
repeatedly reported widespread abuses throughoﬁt the NAF system that raise serious
doubts about the trustworthiness of the private dispute resolution system that has been
increasingly replacing the constitutional civil justice system.

Pursuant to consent decree with the Attorney General of Minnesota, NAF has just
announced that it is withdrawing from the business of consumer debt collection. While
NAF has publicly stated that it was innocent of any wrongdoing and is just a victim of
overzealous pursuit by the Minnesota Attorney General and consumer lawyers, the hard
facts establish that NAF pursued the business of debt collection arbitrations by cultivating
relationships with and the favor of creditors, fundamentally to the detriment of
consumers.

The troubling practices in which the NAF engaged may well reappear before too
long (perhaps with some of the same persons operating under some different institutional
name). So long as there is money to be made in debt collection arbitrations, arbitration
providers will try to make it, even if their efforts mean that consumers are deprived of
fair hearings.

This testimony will address the following issues:
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1. The collection industry’s use of mandatory binding arbitration before the
National Arbitration Forum to collect consumer debts; and
2. Concerns about systemic irregularities and abuses that are prevalent in the

National Arbitration Forum’s debt collection arbitrations.

BACKGROUND ON PUBLIC JUSTICE

Public Justice (formerly Trial Lawyers for Public Justice) is a national public
interest law firm dedicated to using trial [awyers’ skills and resources to advance the
public good. We specialize in precedent-setting and socially significant litigation,
carrying a wide-ranging docket of cases designed to advance the rights of consumers and
injury victims, environmental protection and safety, civil rights and civil liberties,
occupational health and employee rights, protection of the poor and the powerless, and
overall preservation and improvement of the civil justice system.

Public Justice was founded in 1982 and is currently supported by more than 3,000
members around the country. More information on Public Justice and its activities is
available on our web site at http://www.publicjustice.net. Public Justice does not lobby
and generally takes no position in favor of or against specific proposed legislation. We
do. however, respond to informational requests from legislators and persons interested in
legislation, and have occasionally been invited to testify before legislative and
administrative bodies on issues within our expertise. In keeping with that practice, we
are grateful for the opportunity to share our experience with respect to the important

issues this Committee is considering today. In this connection, we have extensive
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experience with respect to abuses of mandatory arbitration, having litigated (often
successfully) a large number of challenges to abuses of mandatory arbitration in state and
federal courts around the nation.

I COMPANIES COLLECTING CONSUMER DEBTS HAVE A
SYMBIOTIC RELATIONSHIP WITH THE NATIONAL
ARBITRATION FORUM

When debt buyers and credit card companies have been unable to collect on a
debt, they commonly turn to binding mandatory arbitration before NAF to effect
collection of the debt. The relationship between NAF and creditors begins with the credit
card contract: credit card companies draft the contract, which includes a clause requiring
consumers to arbitrate their disputes—usually before a specific arbitration provider—
rather than sue in court. Most credit-card issuers include these mandatory arbitration
clauses in their contracts.'

NAF, far more so than the two other major players in the arbitration industry, the
American Arbitration Association (AAA) and JAMS, has financial interests strongly
aligned with credit card companies and debt collectors. Indeed, a recent lawsuit brought
by the Minnesota Attorney Gencral against NAF charges that these financial ties run
deep: it alleges that NAF “is financially affiliated with a New York hedge fund group
that owns one of the country’s major debt collection enterprises™ and that NAF conceals
this relationship from consumers.” Even before this lawsuit brought the shared
ownership between NAF and debt collectors into the light, however, the impropricty of
NAF’s financial relationship with debt collectors was perfectly clear. In 2008, CNN’s

personal finance editor called NAF “the folks who are the worst actors in this industry,”’
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and the Wall Street Journal observed that, more than other arbitration providers, NAF
works with a handful of large companies, and a “significant percentage of its work
includes disputes involving consumers, rather than disputes between businesses.”” In
contrast, AAA and JAMS arbitrate more employment disputes and contractual disputes
between companies.”

As a result of NAF’s focus on consumer debt, NAF receives substantial fees from
its creditor and debt collector clients. For example, First USA Bank disclosed in court
filings that it had paid NAF at least $5 million in fees between 1998 and 2000. During
that same period, First USA won 99.6% of its 50,000 collection cases before NAF.®
While advocates for banks invoke the possibility that the bank could have been equally
successful in court, “[m]aybe, however, the millions of dollars it paid the NAF in fees
tend 1o produce overwhelmingly favorable results.”’ In sharp contrast, it would be
shocking for a public court to be so financially dependent on a litigant appearing beforce
it.

Among America's major arbitration providers, NAF also has the dubious
distinction of most aggressively marketing itself to credit card companies and debt
collectors.® While NAF trumpets itself to the public as fair and neutral, “[blehind closed
doors; NAF sells itself to lenders as an effective tool for collecting debts.”® Inits
solicitations and advertising, NAF “has overtly suggested to lenders that NAF arbitration
will provide them with a favorable result.”'® Business Week revealed one of the most
shocking examples of NAF marketing to debt collectors when it described a September,

2007, PowerPoint presentation aimed at creditors—and labeled “confidential”—that
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promises “marked increase in recovery rates over existing collection methods.”"" The
presentation also “boasts that creditors may request procedural maneuvers that can tilt
arbitration in their favor. ‘Stays and dismissals of action requests available without fee
when requested by Claimant—allows claimant to control process and timeline.””
Speaking on condition of anonymity, an NAF arbitrator told Business Week that these
tactics allow creditors to file actions even if they are not prepared, in that “[i]f there is no
response [from the debtor], you’re golden. If you get a problematic [debtor], then you
can request a stay or dismissal.”’? Business Week also highlighted another disturbing
NAF marketing tactic: NAF “tries to drum up business with the aid of law firms that
represent creditors.” Neither AAA nor JAMS cooperate with debt-collection law firms in
such a manner. "

NAF has an arsenal of other ways of letting potential clients know that NAF can
immunize them against liability. In one oft-cited example, an NAF advertisement depicts
NAF as “the alternative to the million-dollar lawsuit.”'* Additionally, NAF sends
marketing letters to potential clients in which it “tout[s] arbitration as a way of
eliminating class action lawsuits, where thousands of small claims may be combined. . ..
[Class actions] offer a means of punishing companies that profit by bilking large numbers
of consumers out of comparatively small sums of money.”" NAF’s marketing letters
also urge potential clients to contact NAF to see “how arbitration will make a positive
impact on the bottom line” and tell corporate lawyers that “[t]here is no reason for your
clients to be exposed to the costs and risks of the jury system.”'® Finally, in an interview

with a magazine for in-house corporate lawyers, NAF’s managing director Anderson
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once boasted that NAF had a “loser pays” rule requiring non-prevailing consumers to pay
the corporation’s attorney’s fees. 1

NAF’s practices in another dispute resolution arena—that of internet domain name
disputes—further demonstrate NAF’s willingness to suggest to potential clients that it
will decide in their favor. In this area of its business, NAF issues press releases that
laud its arbitrators” rulings in favor of claimants. These press releases, which feature
headlines such as “Arbitrator Delivers Internet Order for Fingerhut” and “May the
Registrant of magiceightball.com Keep the Domain . . . Not Likely,” “do little to
engender confidence in the neutrality of the NAF.” The other two domain name dispute

arbitration providers do not issue such press releases.™®

II. NAF’S ARBITRATIONS ARE RIFE WITH SYSTEMIC
IRREGULARITIES AND OVERSIGHTS THAT DENY THE VAST
MAJORITY OF CONSUMERS A FAIR HEARING

In September 2007, Public Citizen issued a report analyzing data from NAF
consumer arbitrations in California. This report found that, out of the more than 19,000
cases between January 1, 2003, and March 31, 2007, creditors won 94% of the time."” In
response, some proponents of NAF arbitration have argued that the win rate for creditors
is wholly reasonable because so many cases are defaults, where the consumer fails to
respond to the notice of arbitration. One arbitrator, for example, said that “[b]because
they’re defaults, the power of the arbitrator is such that you have no choice as long as the
parties have been informed.””® In our experience and that of many other consumer

lawyers and consumers with whom we’ve spoken, this NAF arbitrator’s approach is
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normal and typical of that of nearly all NAF arbitrators. The arbitrator’s words are
revealing: they suggest that an arbitrator is compelled to enter an award for the creditor in
the full amount of whatever the creditor claims in the event of a default. In court,
however, creditors do not automatically win in the event of a default. Instead, in a
properly functioning legal system, a creditor winning a default still should be required to
produce evidence that the consumer actually owed the debt, and the creditor still should
be required to produce some evidence to verify the amount owed. Any other approach
invites abuse — since the vast majority of consumers predictably default, if no proof is
required, creditors will be rewarded for adding on imaginary or inflated claims. NAF
arbitrators, in contrast to many courts, have demonstrably and notoriously unquestionably
accepted creditors’ assertions at face value in many tens of thousands of cases, without
requiring any proof, breakdown or verification whatsoever, and awarding 100% of the
sum demanded.

Another key distinction between collection cases before NAF and in court is the
manner in which the decision maker is selected. This section will detail these differences
between collection cases beforc NAF and in court, and then it will describe the

experiences of consumer attorneys representing clients in NAF arbitrations.

A. NAF’s Procedures for the Selection and Retention of Arbitrators Are Kept
Secret and Favor Creditors

Under NAF Rule 21(c), either party to the arbitration gets one chance to strike a

potential arbitrator without cause: “the Forum shall submit one Arbitrator candidate to all
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Parties making an Appearance. A Party making an Appearance may remove one
Arbitrator candidate by filing a notice of removal within ten (10) days from the date of
the notice of Arbitrator selection.” Any subsequently appointed arbitrators can be
disqualified for bias under NAF Rule 23.

This rule, however, omits a key aspect of NAF’s arbitrator selection process: how
arbitrators are assigned to a case in the first place. NAF keeps that crucial bit of
information secret, and there is reason to believe that the selection is not random. On its
website, NAF boasts that it has a total of more than 1,500 arbitrators in all 50 states, but
that statistic has little significance if the vast majority of cases are steered to a small
number of persons. (NAF has also been known to falsely state in court filings that certain
lawyers, law professors, and former judges are NAF arbitrators when in fact they are
not.’!) Indeed, a large body of information establishes that NAF intentionally funnels the
vast majority of cases to a very small group of selected arbitrators. The evidence further
establishes that the major repeat playcrs are more likely to decide cases in favor of
creditors. In contrast, those arbitrators who rule for consumers are blackballed, meaning
that they are no longer assigned to cases. In effect, this system gives credit card
companies and debt buyers an additional strike, since arbitrators to whom they object
would never be assigned to their cases in the first instance.

Data provided by the NAF pursuant to California Code of Civil Procedure
§ 1281.96, which requires arbitration providers to disclose certain information about their
arbitrations, reveal that a tiny number of NAF arbitrators decide a disproportionate

number of cases. The Center for Responsible Lending recently analyzed this data and
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reached two startling conclusions: (a) companies that arbitrate more cases before certain
arbitrators consistently get better results from those arbitrators, and (b) individual
arbitrators who favor creditors over consumers get more cases in the future.”? Similarly,
the Christian Science Monitor analyzed one year of data and found that NAF’s ten most
frequently used arbitrators—who were assigned by NAF to decide nearly three out of
every five cases—ruled for the consumer only 1.6% of the time. In contrast, arbitrators
who decided three or fewer cases during that year found in favor of the consumer 38% of
the time.?> Likewise, Public Citizen’s analysis found that one particular arbitrator,
Joseph Nardulli, handled 1,332 arbitrations and ruled for the corporate claimant 97% of
the time. On a single day—January 12, 2007—Nardulli signed 68 arbitration decisions,
giving debt holders and dcbt buyers every cent of the nearly $§1 million that they
demanded. 2* If Nardulli worked a ten-hour day on January 12, 2007, he would have
averaged one decision every 8.8 minutes. Busy arbitrators like Nardulli are well-
compensated for workdays like this one—as one former NAF arbitrator noted, “I could
sit on my back porch and do six or seven of these cases a week and make $150 a pop
without raising a sweat, and that would be a very substantial supplement to my income
....I"d give the [credit-card companies] everything they wanted and more just to keep
the business coming.”%

Further evidence of NAF’s propensity for steering arbitrations to those arbitrators
who will rule in favor of its clients comes from outside of the consumer realm. In
addition to handling consumer debt collection cases, NAF has also handled a large

number of internet domain name disputes. A study of its handling of those cases
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demonstrates the same patterns NAF has displayed in consumer cases: it curries favor
with the party which selects the arbitrator, it determines which of the arbitrators on its
panel will favor the party which selects them, and it funnels nearly all of its cases to those
arbitrators. Law professor Michael Geist observed that, in domain name arbitrations,
NAF’s “case allocation appears to be heavily biased toward ensuring that a majority of
cases are steered toward complainant-friendly panelists. Most troubling is data which
suggests that, despite claims of impartial random case allocation as well as a large roster
of 131 panelists, the majority of NAF single panel cases are actually assigned to little
more than a handful of panelists.””® Professor Geist went on to note that “an astonishing
53% of all NAF single panel cases . . . were decided by only six people.” and the
“complainant winning percentage in those cases was an astounding 94%.” Importantly,
neither of the other two domain name arbitration services had such a skewed caseload.
Like aggressive advertising to potential clients, this method of attracting business is
unique to NAF.

The second component of NAF’s business-friendly system of arbitrator selection
is its documented blackballing of arbitrators who dared to rule in favor of consumers.
Harvard law professor Elizabeth Bartholet went public with her concerns that, after she
awarded a consumer $48,000 in damages, NAF removed her from 11 other cases, all of
which involved the same credit card company, on the credit card company’s objection.
As Bartholet described her experience to BusinessWeek, “NAF ran a process that
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systematically serviced the interests of credit card companies.””" Bartholet told the

Minneapolis Star-Tribune that “[t]here’s something fundamentally wrong when one side

10



147

has all the information to knock off the person who has ever ruled against it, and the little
guy on the other side doesn’t have that information. . . .That’s systemic bias.”*® Another
deeply troubling element of Bartholet’s experience comes from how NAF explained
Bartholet’s removal from her cases to the parties in those cases. NAF sent letters to the
parties stating that “due to a scheduling conflict, the Arbitrator previously appointed is
not available to arbitrate the above case.” When Bartholet asked the NAF case
administrator about the letters, the administrator “agreed that [Bartholet] was likely being
removed simply because of [her] one ruling against the credit card company.” NAF’s
legal counsel did not deny this explanation.”®

Similarly, former West Virginia Supreme Court Justice Richard Neely stopped
receiving NAF assignments after he published an article accusing the firm of favoring
creditors. In that article, Justice Neely lamented that NAF “looks like a collection
agency” that depends on “banks and other professional litigants™ for its revenue; he
described NAF as a “system set up to squeeze small sums of money out of desperately

poor people.”” 0

B. NAF Arbitrations Deny Consumers Some of the Protections They Would Be
Granted in Court Proceedings

Other aspects of NAF’s arbitration practices raise further doubts about the
trustworthiness of the process and the ability of consumers to get a fair hearing in
arbitration, as compared to the experiences they would have in court. Proponents of

arbitration frequently cite to a law review article from 1990 in support of their argument
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that consumers in credit-card collection cases fare equally poorly in court as in

" This article, however, predates the explosion of third-party debt buyers

arbitration.’
and their inability to provide proper evidence to substantiate their claims. Because of the
way debt is now sold and resold, for pennies on the dollar, debt buyers frequently lack
any meaningful substantiation of their claims and instead put forward “proof” that,
because it fails to comport with the rules of evidence, is admissible in NAF arbitrations
but would be insufficient in many courts. Before turning to the protections available in
court that are absent in NAF proceedings, it is necessary to briefly discuss the rise of the
third-party debt buyer industry.

Third-party debt collection, in which debt buyers pay pennies on the dollar for
defaulted consumer debt, is a hugely profitable business. Despite the faltering economy,
companies that collect and buy consumer debt are flourishing, and the industry’s current
revenues of around $17 billion are expected to increase by six percent each year over the
next three years.32 The industry has already undergone massive growth: in 2005, debt
buyers purchased $66.4 billion worth in credit card debt, up from $4.4 billion just ten
years carlier.”

Bad debts are typically sold and resold, at increasingly bargain prices, as new
buyers attempt to collect debts that others have given up on. As of 2007, the average
price of one dollar in bad credit card debt was 5.3 cents.** One debt buyer, Encore
Capital Group, recently scored $5 billion worth of credit card loans from Citibank, Bank
of America, and Capital One, for 3 cents on the dollar.** One court casc offers a telling

example of the way consumer debts are tossed from debt buyer to debt buyer: the
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successor company to Providian assigned an account to Vision Management Services,
which threc days later reassigned the account to Great Seneca Financial Corporation.
Less than a month later, Great Seneca Financial Corporation assigned the account to
Account Management Services, which after four months sold the account to Madison
Street Investments. After five months, Madison Street Investments sold the debt to
Jackson Capital, and on the same day it received the account, Jackson Capital sold the
debt to Centurion.”® A huge number of debt buyers operate out of an endlessly shifting
set of corporate shell entities that come into and go out of busincss regularly, having the
samc group of employees making calls on behalf of numerous supposedly separate
corporations from the same phones and offices.

Moreover, because these consumer debts are bought and resold so many times, as
part of enormous portfolios of debt that are divided up and resold to othcr buyers who do
the same, debt buyers frequently lack adequate documentation of the loan, including the
original contract between thc consumer and the lender. In the case of credit card debt anc
arbitrations brought to collect this debt, this lack of documentation means that (a) there is
no evidence of the consumer’s agreement to arbitrate any disputes that arise between
himself and the lender, and (b) there is no evidence of the amount the consumecr actually
owes. Instead, creditors simply offer a generic form contract and an affidavit stating the
amount owed. As will be explained below, these and other practices work enormous
harm on consumers who find themselves forced into arbitration over credit card debt.

In NAF arbitrations, creditors {requently attempt to demonstrate the amount

allegedly owed by simply producing an affidavit from one of their employees. In many
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courts, however, such an affidavit, standing alone, is not sufficient to collect a debt. A
number of states require that a creditor seeking to collect on a debt must file a copy of the
instrument itself. In Connecticut, for example, Practice Book § 17-25 states that in
defaults for a failure to appear, “the affidavit shall state that the instrument is now owned
by the plaintiff, and a copy of the executed instrument shall be attached to the affidavit.”
Similarly, pursuant to Ohio Civil Rule 10(D), account or written instrument must be
attached to the pleading. If the account or written instrument is not attached, the reason
for the omission must be stated in the pleading.” Under Florida Rule of Civil Procedure
1.130, “[a]ll bonds, notes, bills of exchange, contracts, accounts, or documents upon
which action may be brought or defense made, or a copy thereof or a copy of the portions
thereof material to the pleadings, shall be incorporated in or attached to the pleading.” In
yet more states, including Georgia, “[w]here records relied upon and referred to in an
affidavit are neither attached to the affidavit nor included in the record and clearly
identified in the affidavit, the affidavit is insufficient.””’

In contrast, in NAF arbitrations concerning debts in Connecticut, Chio, Florida,
and Georgia, the debt collector has no obligation to produce a copy of the original
instrument—which is convenient for the debt buyer, since the repeated sale and resale of
the debt as part of an enormous package of debts has likely left the debt buyer without
any actual evidence or documentation of an individual account. If called upon to producc
a contract, the debt buyer will probably present a generic form contract with no evidence
that the consumer was ever bound by that particular contract. This issue is particularly

relevant in the arbitration context because creditors must demonstrate that the contract
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contained an arbitration clause. But because consumer contracts undergo frequent
revisions and are often allegedly amended by “bill stuffers,” the version of the contract
that the consumer actually received may not have contained the clause. 3

Even in courts where the debt can be proved using only an affidavit, other basic
procedural protections apply in court but can be easily evaded by filing an NAF
arbitration instead. For example, some states, including Indiana, Minnesota, and New
York, require that sworn pleadings from out-of-state be accompanied by a certificate
authenticating the affiant’s authority and courts may reject affidavits submitted without
that certificate.” NAF arbitrations offer no such protection. Moreover, pursuant to
regular rules of evidence, affidavits must be made based on personal knowledge and
affirmatively demonstrate that the affiant is competent to testify on the matters contained

in the affidavit—a requirement that frequently cannot be met by the debt buyer’s

affiant.*’

C. NAF Arbitrations Suffer from a Number of Other Systemic Procedural
Irregularities that Raise Doubts About the Trustworthiness of the Process

Over the years, we have spoken to hundreds of consumers and consumer attorneys
about NAF. They have told us, again and again, about how NAF takes creditors’
assertions at face value, without requiring substantiation, resulting in a system that is
rigged against consumers. In preparation for this testimony, we have also conducted an
informal poll of a large number of consumer attorneys to survey their experiences of

procedural irregularities in NAF debt collection arbitrations. Their stories are too

15



152

numerous and too lengthy to report in full, but below we offer some examples of
common practices in NAF debt collection arbitrations and the names and contact
information of attorneys who can have witnessed these practices. These stories, all of
which derive from NAF’s willingness to enter awards despite lack of substantiation, give
rise to serious concerns about the reliability of the private justice system that is quickly
replacing American courts.

1. NAF enters awards against individuals who are the victim of identity

theft

The numerous stories of individuals who had NAF awards entered against them
even though they were victims of identity theft are among the most troubling of all the
NATF horror stories: even the briefest impartial review of the creditor’s case would reveal
that these individuals did not owe the debt that the creditor claimed.*' The following
individuals represent just a few instances of NAF’s entering awards against identity theft
victims.

Buddy Newsom never had an MBNA credit card account. When he received a
document from MBNA about an account in his name, he immediately contacted MBNA
to explain that it was not his. Subsequently, Newsom discovered that an employee in his
construction business—who was later prosecuted for embezzlement—had opened credit
card accounts in his name. Nevertheless, when MBNA initiated an arbitration
procecding, NAF entered an award against Newsom for $17,759.65, the full amount
demanded by MBNA, even though Newsom had objected to arbitration on the ground

that there was no account and thus no arbitration agreement. After learning of the award

s
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Newsom’s attorney contacted the arbitrator, who explained that he receives a stack of 40-
50 “uncontested” cases from NAF every month, and that Newsom’s case was included in
that set. The arbitrator simply rubber-stamped Newsom’s case with an award for the
creditor in the full sum, as he did for all the others. When Newsom'’s attorney contacted
an NAF case manager, he learned that NAF had actually received the information about
the identity theft but decided not to forward that information to the arbitrator—becausc it
had been received one day too late.

Six months after Beth Plowman used her MBNA card to pay a hotel bill while on
a business trip to Nigeria in 2000, MBNA called her to collect more than $26,000 spent at
sporting goods stores in Europe. Plowman had received no credit card statements during
those six months; MBNA told her that “her sister”-—Plowman has no sisters—had
changed the address on the account to an address in London. Plowman filed an identity
theft report with the police and heard nothing more from MBNA. But two years later, a
debt collection agency that had purchased the debt from MBNA got an arbitration award
against her from NAF. "

Troy Cornock received a letter from NAF claiming that he owed money on an
MBNA credit card, but he had never signed a credit card agreement or made any charges
on the account, which had been opened by his ex-wife. NAF ruled against him
anyway‘44 But when MBNA attempted to enforce the NAF award in court, the court
granted Cornock’s motion for summary judgment, stating that “in the absence of a signed
credit card application or signed purchase receipts demonstrating that the defendant used

and retained the benefits of the card, the defendant’s name on the account, without more,
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is insufficient evidence that the defendant manifested assent. . . . To hold otherwise would
allow any credit card company to force victims of identity theft into arbitration, simply
because that person’s name is on the account,”®

Irene Lieber, who lives on $759 a month in Social Security disability payments,
was hounded by a debt collection agency after her MBNA credit card was stolen. Lieber
later received a notice of arbitration from NAF. With the help of a legal services
attorney, she asked to see the case against her or for the claim to be dismissed. But
Lieber heard nothing until another notice arrived, stating that NAF had issued a $46,000
award against her.*

In addition to all of these stories, several attorneys told us that NAF had entered
awards against their clients even though they were the victims of identity theft:

e Joanne Faulkner, Connecticut, 203-772-0395, j.faulkner@snet.net

e Scott Owens, Florida, 954-923-3801, scott@cohenowens.com
» Jane Santoni, Maryland, 410-938-8666, jane@williams-santonilaw.com

2. NAF enters awards even though consumer never received notice of
arbitration

NAF’s habitual practice of failing to ensure that consumers receive adequate
notice of arbitration has been observed by courts asked to confirm arbitration awards as
well as by consumer attorneys.

A Connecticut court, for example, denied a debt buyer’s motion to confirm an
NAF award noting that NAF rules provide “no procedure by which the arbitrator makes
any determination of whether the defendant has received actual notice of the demand for

arbitration . . .. and if the defendant does not respond in writing to the demand for
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arbitration, NAF simply decides the case ‘on the papers.” This certainly results in a high
likelihood that the outcome of the arbitration will be in the defendant’s favor.”*’
Attomneys frequently reported that NAF cntered awards against their client even
though the client could affirmatively demonstrate that he or she never received notice of
arbitration. New York attorney Kevin Mallon (phone: 212-822-1474; email:
kmallon@lawsuites.net), for example, reported that NAF erroneously insisted that his
client had been served with notice of arbitration. The client was able to verify that he had
not been served, however, by demonstrating that he had, in fact, been getting married on
the day that he allegedly received notice of arbitration. Mallon wrote NAF a letter
explaining the lack of proper service, but NAF responded by taking his letter as a
substantive response to the creditors’ allegations and entered an award against his client.
California attorney Aurora Harris (phone: 714-288-0202; email:
roraharris@aol.com) noted that an individual in Minnesota is responsible for certifying
that notices of arbitration have been sent, even though that certification offers no
evidence that the notice of arbitration was actually mailed or that it was sent to the proper
address.
Other attorneys who reported that NAF entered awards against their clients despite
lack of proper notice of arbitration include:
¢ Rebecca Covey, Florida, 954-763-4300, rebeccacovey@lemonadvice.com
¢ Angela Martin, North Carolina, 919-708-7477, martingodawgs@aol.com
¢ Bob Martin, New York, 212-815-1810, rmartin@dc37.net
e John Mastriani, Texas, 713-665-1777, mrmastriani@gmail.com

¢ Scott Owens, Florida, 954-923-3801, scott@cohenowens.com
¢ Dale Pittman, Virginia, 804-861-6000, dale@pittmanlawoffice.com
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e Rich Tomlinson, Texas, 713-627-2100, rtomlinson(@houstonconsumerlaw.com

3. NATF enters awards despite the creditor’s failure to prove the existence
of an arbitration agreement

One of consumer attorneys’ most frequent comments about NAF was that NAF
routinely entered arbitration awards against their clients in the absence of any reason to
believe that the clients had actually agreed to arbitration. One particularly telling
example comes from California attorney Aurora Harris (phone: 714-288-0202; email:
roraharris@aol.com). NAF had entered an arbitration award when the purported contract
between Chase and her client was three illegible pages. Upon closer inspection, Harris
realized that the contract supposedly containing the arbitration agreement was actually
three unrelated pages from three different contracts, with inconsistent page numbers and
overlapping content—and nowhere in those three pages was there actually an arbitration
agrecment.

Another example comes from lowa attorney Ray Johnson (phone: 515-224-7090;
email: johnsonlaw29@aol.com) who has had clients who could not possibly have agreed
to arbitration, because (a) the account was so old that it predated the use of arbitration
clause, and (b) the consumer had closed the account before the credit card company
amended the contract to add an arbitration provision.

Other attorneys reporting NAF’s failure to verify the existence of an arbitration
agreement include:

o Craig Jordan, Texas, 214-855-9355, craig@warybuyer.com

» John Mastriani, Texas, 713-665-1777, mrmastriani@gmail.com
» Scott Owens, Florida, 954-923-3801, scott@cohenowens.com

20
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e Dale Pittman, Virginia, 804-861-6000, dale@pittmaniawoftice.com
e Joe Ribakoff, California, 562-366-4715, killerrib@gmail.com

4. NAF enters awards even though debts are past the statute of limitations

We have spoken to a large number of consumers, and to a number of attorneys,
who have reported that NAF arbitrators entered awards against consumer’s clients even
though the alleged debts were past the statute of limitations. I have seen NAF enter
awards in cases that are more than half a dozen years past the statute of limitations,
Some other attorneys who have had this experience include:

e Terry Adler, Michigan, 810-695-0100, lemonadel@sbcglobal.net
¢ Ray Johnson, lowa, 515-224-7090, johnsonlaw29@aol.com

e Bob Martin, New York, 212-815-1810, rmartin@dc37.net
¢ Scott Owens, Florida, 954-923-3801, scott@cohenowens.com

5. NAF enters awards with impermissible fees added on

Several attorneys noted that NAF enters awards that have impermissible junk and
attorneys fees added, even when those fees may be prohibited by law.

Joanne Faulkner, Connecticut, 203-772-0395, j.faulkner@snet.net
Aurora Harris, California, 714-288-0202; roraharris@aol.com
Ray Johnson, lowa, 515-224-7090, johnsonlaw29@aol.com

Bob Martin, New York, 212-815-1810, rmartin@dc37.net

Joe Ribakoff, California, 562-366-4715, killerrib@gmail.com

CONCLUSION
In all too many cases, American consumers ar¢ denied the fair and impartial

arbitration that they are promised. Rather than presenting an expedient and just way to
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resolve disputes, arbitrations before the NAF have been operating simply as an arm of the
debt-collection industry. Even though NAF has now withdrawn from the business of
consumer arbitration, the circumstances that allowed NAF to profit from credit card

arbitration remain unchanged, and it would be all too easy for another company to start

up where NAF left off.
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weiss-credit- oped-cx_gw_1011weiss.html.

 MBNA Am. Bank. N.A. v. Cornock, No. 03-C-0018, slip. op. at 25 (N.H. Super Ct. Mar. 20, 2007) (emphasis
added).

** Laura Rowley, Stacking the Deck Against Consumers (Oct. 17, 2007), Yahoo! Finance, hitp://finance.yahoo.com/
expert/article/moneyhappy/48748.

T CACY of Colo., LLC v. Corda, No. NNHC V054016053, 2005 WL 3664087 (Conn. Super. Ct. Dec. 16, 2005).
See also Asset Acceprance, LLC v. Wheeler, --- S.E.2d ----, 2009 WL 71504, at *1 (Ga. Ct. App. Jan. 13, 2009)
(affirming vacatur of NAF arbitration award where eonsumer had not received proper notice);

24



161

Mr. KuciNIcH. I thank the gentleman for his testimony. Your
time has expired.

The Chair recognizes Professor Drahozal. You may proceed, sir,
for 5 minutes.

STATEMENT OF CHRISTOPHER R. DRAHOZAL

Mr. DrRAHOZAL. Thank you, Mr. Chairman and Ranking Member
Jordan, members of the subcommittee.

I am very pleased to have the opportunity here to talk to you
today about at least what colloquially is known as debt collection
arbitration. This world has changed dramatically in the last week,
as we are all familiar with. It has been sort of fascinating to be an
observer of it.

My experience in this area is as a scholar. It is not as a partici-
pant. And what we have been doing as part of the Searle Civil Jus-
tice Institute is looking at consumer arbitrations. The first phase
of our study has been to look at AAA consumer arbitrations, not
mass claims being filed by creditors, but individuals claims, most
of which, as Mr. Naimark said, were filed by the consumers, but
a number of which were also filed by the creditors.

The followup phase of that study I think is where I can be at
least somewhat helpful here to the committee, because it seems to
me the one question that we need to think about at this point in
the process, given what has happened with consumer arbitration,
is where do those claims go now? Or what happens in court if those
claims end up being decided there instead?

And so what we have been doing in the next phase of our study
is looking at consumer or business or creditors bringing debt collec-
tion cases in courts. We looked at several samples of courts and
have some preliminary findings to share with the committee. What
that means is it’s an ongoing process. We have more courts we
want to look at and more cases we want to look at, but we at least
do have some preliminary results. And sort of broadly speaking,
those results are as follows.

First of all, in the sample of cases we looked at, the creditors win
the vast majority of these cases in court. Of all the judgments that
we have examined in the courts in our sample, the creditors won
99.7 percent of the cases, basically all but one in each of the two
court samples that we had looked at.

Now, compared to that to our individual American Arbitration
Association results, where we found that the business claimants
won more like 83 percent of the cases, some relief in those cases.
I certainly wouldn’t suggest that means the AAA is better for the
consumers. I think a big part of the explanation here is different
types of claims, but it is important to have something to compare
it to. You can’t just look at numbers in one setting and conclude
that means a process is biased or unbiased.

Of these judgments being entered in court, virtually all of them
were entered by default, 96 percent to 98 percent of these cases in
court were resolved by default judgments in favor of the creditor.
Basically, the consumers just didn’t show up.

To the extent we have issues or questions about how you give no-
tice to consumers, what that suggests to me is service of process
by a process server is not a magic answer; that even in the court
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setting, consumers don’t show up. And not surprisingly when they
don’t show up, they lose.

Now, if you compare that to the AAA cases we looked at, again
the individual cases brought by business claimants, rather than the
mass arbitrations which we haven’t had a chance to look at, under
40 percent of those cases were resolved without the consumer
showing up. So again, this is not a matter of anything inherent in
the arbitration process that consumers don’t show up; that in fact,
they can show up and in some settings do show up if it is in their
interest to do so.

The third general conclusion that we have reached is in these
cases where the creditors are winning, with respect to Mr. Bland,
the creditors win 100 cents on the dollar; that essentially they win
the entire amount of principal that they seek and the entire
amount of interest they are seeking in 97 percent to 99 percent of
the cases. All right, there is just a handful of cases where the credi-
tor recovers less than the amount that is being sought.

Again, if you compare that to our AAA cases, there the creditors
won 93 percent. And again, I am not suggesting this is necessarily
that the consumer arbitration is a superior system. What is going
on is these are types of claims where consumers don’t show up to
dispute them and when they are resolved by whichever venue, they
are resolved almost entirely in the creditor’s favor.

One final point is in consumer cases in court, there were no
trials. I mean, the vast majority of them were default judgments.
There were a few summary judgment motions. None of these things
went to jury trial. None of them went to a judge trial. This is not
a matter of these consumers otherwise would be having all these
claims adjudicated in court because these cases never make it that
far. And again, it is not court versus arbitration. It is just the na-
ture of the claim.

So what does that suggest to me? Well, I just have two general
conclusions. The first is it makes me question whether in fact con-
sumers are not going to be better off if they are going to court rath-
er than in arbitration because the results, I think, at least as far
%S the outcomes of the cases, look to me pretty much the same at

est.

And then second, if you think more broadly about the implica-
tions for arbitration and evaluating arbitration, what these num-
bers to me suggest is you cannot find bias in a forum simply be-
cause it tends to rule one way. You have to compare it to some-
thing, and you have to compare arbitration not to consumer claim-
ants, but you have to compare business claimants in arbitration to
business claimants in court. And the claims and results look an
awful lot the same to me, suggesting to me that it is not the venue
that matters. It is the type of claim that matters.

Thank you.

[The prepared statement of Mr. Drahozal follows:]
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Chairman Kucinich, Ranking Member Jordan, and Members of the Subcommittee:
I appreciate the opportunity to testify on what is known colloquially as “debt collection
arbitration” — arbitration claims brought by creditors seeking to recover amounts alleged to be
owed by consumers. Iam the John M. Rounds Professor of Law at the University of Kansas
School of Law, and the Chair of the Consumer Arbitration Task Force of the Searle Civil Justice
Institute. I also am an Associate Reporter for the Restatement, Third, of the U.S. Law of
International Commercial Arbitration, and have written extensively on the law and economics of
arbitration.

I. Overview

My testimony today addresses empirical evidence on two central issues arising out of
debt collection arbitration: (1) how consumers fare, in particular relative to how consumers fare
in similar cases in court; and (2) whether arbitration is biased in favor of repeat players —i.e.,
parties that appear more frequently in arbitration. Both critics and supporters of arbitration in
consumer settings have come to recognize the importance of empirical evidence in making sound
public policy decisions in the area.' Indeed, Professor Peter B. Rutledge has recently written that
“there nowZ appears to be a consensus that the future of arbitration should be decided by data, not
anecdote.”

The empirical evidence I discuss is from an ongoing study by the Searle Civil Justice
Institute of consumer arbitrations administered by the American Arbitration Association, The
study is discussed in more detail below. Key findings from the study (including preliminary
results from an examination of debt collection cases in court) are the following:

¢ In asample of AAA consumer arbitrations, business claimants won some relief in 83.6%
of awarded cases and in those cases recovered an average of 93.0% of the amount
claimed. By comparison, in a sample of cases from Oklahoma state courts, business
claimants bringing debt collection cases won some relief in 99.7% of the cases going to
judgment, and in those cases were awarded 99.5% of the amount sought. Similarly, in a
sample of cases in which the federal governmeant sought to recover unpaid student loan
debts in federal court, the government won some relief in 99.7% of the cases, and in
those cases was awarded 99.3% of the amount sought.

¢ In addition, the study found mixed evidence as to whether a repeat-player effect exists in
arbitration (i.e., whether repeat businesses fare better than non-repeat businesses in
arbitration). Using a traditional definition of repeat-player business, the study found no

1

Peter B. Rutledge, Whither Arbitration?, 6 GEO. ].L. PUB. POL’Y 549, 589 (2008) (concluding that
“[ilncreased congressional attention” to consumer and employment arbitration “can be valuable, for it promotes
discussion and study about this valuable dispute resolution tool” but also “can be dangerous if the terms of the
debate focus too much on anecdote and too little on systematic study™); Public Citizen, The Arbitration Debate Trap:
How Opponents of Corporate Accountability Distort the Debate on Arbitration 2 (2008), available at
http://www.citizen.org/documents/ArbitrationDebateTrap(Final).pdf (“Rutledge concludes Whither with the warning
that congressional scrutiny of arbitration ‘can be dangerous if the terms of the debate focus too much on anecdote
and too little on systematic study.” We agree.”).

: Peter B. Rutledge, Common Ground in the Arbitration Debate, 1 Y.B. ARB. & MED. 1 (2009).
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statistically significant repeat-player effect in arbitration. When an alternative definition
was used, the study did find some evidence of a repeat-player effect, but the data suggest
that any such effect is due to better case screening by repeat players (i.e., settling stronge
consumer claims and arbitrating weaker claims), rather than any bias in arbitration.

IL. Creditors in AAA Consumer Arbitrations: Summary of Results from the
Searle Study

In March 2009, the Consumer Arbitration Task Force of the Searle Civil Justice Institute
— of which I serve as chair — released a Preliminary Report on Consumer Arbitration Before the
American Arbitration Association.” The American Arbitration Association (“AAA”) is a leading
provider of arbitration services, including arbitrations between consumers and businesses. The
study is the most comprehensive empirical research to date on consumer arbitration procedures
and outcomes. Funding for the study comes exclusively from the initial grant establishing the
Searle Center at Northwestern Law School from the late Daniel C. Searle, longtime
philanthropist and Northwestern University trustee. A copy of the Executive Summary is
appended at the end of this statement, and a full copy of the Preliminary Report is available at
www.searlearbitration.org.

A. Empirical Methodology

The primary dataset studied by the Task Force consists of 301 AAA consumer
arbitrations that were closed by an award between April and December 2007.* (The focus on
cases closed by an award during this time period is based on the availability of the original case
files.) Just over twenty percent (61 of 301, or 20.3%) of the cases in the sample involved claims
brought by businesses against consumers, typically as creditors seeking to recover amounts
allegedly owed by consumers for services rendered or goods supplied. The most common types
of business claimants in the sample were law and accounting firms (20 of 61, or 32.8%), home
builders (13 of 61, or 21.3%), and real estate brokers (12 of 61, or 19.7%). Credit card
companies and other lenders made up another roughly fifteen percent of the business claimants
in the sample.

The sample of cases was coded for approximately 200 variables describing various
aspects of the arbitration process. The data were analyzed using standard statistical methods in
order to describe and evaluate consumer arbitrations as administered by the AAA. Prior to
release, the report was reviewed by independent academic experts on arbitration and empirical
studies, including both critics and supporters of consumer arbitration. It also was subject to

3 Searle Civil Justice Institute, Consumer Arbitration Before the American Arbitration Association (Mar.

2009), available at www .searlearbitration.org.

4 Beginning in fall 2007, the AAA administered a number of arbitrations brought by a single buyer of
consumer debt. Those cases were not covered by the Preliminary Report because no awards were issued until 2008
and insufficient data was available on those cases. We are currently in the process of studying the procedures and
outcomes in those cases, and will report our findings when they become available.
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review by the SCJ1 Board of Overseers, which consists of general counsels, plaintiffs’ lawyers,
defense lawyers, academics, and state and federal judges.

B. Outcomes

A central controversy in discussions of debt collection arbitration is how consumers fare.
A number of empirical studies have examined the success rate of consumers in such arbitrations,
focusing on claims against credit cardholders and using data on arbitrations administered by the
National Arbitration Forum. The studies find a win-rate for business claimants (almost
exclusively credit card issuers or their assigns) ranging from 67.9% to 99.6%.> Much of the
variation in these results is due to differences in how the studies treat cases that are settled or
dismissed before an award.

The Searle study, which instead looked at AAA arbitrations involving different types of
business claimants, found that business claimants won some relief in 83.6% of the awarded cases
and recovered an average of $20,648 in those cases — or 93.0% of the amount claimed. By
comparison, consumers won some relief in 53.3% of the cases they filed and recovered an
average of $19,255 in those cases, or 52.1% of the amount claimed.

These numbers do not in themselves show that arbitration is a biased means of resolving
consumer disputes. Despite suggestions to the contrary, a high win-rate for business claimants
by itself does not show bias. The win-rate is only meaningful in comparison to some baseline.

A fifty percent win-rate for claimants may be extremely high if claimants bringing similar claims
tend to win at a lower rate in court, or extremely low if claimants bringing similar claims tend to

win at a higher rate in court. The same is true of a ninety-percent win-rate or even a ninety-nine

percent win-rate.

Nor does comparing the win-rates of business claimants to the win-rates of consumer
claimants provide evidence of bias in arbitration. As we explained in our Preliminary Report,
the differing success rates for business claimants and consumer claimants appear to result from
two factors, neither of which are evidence of bias.® First, the types of claims businesses in our
sample bring differ from the types of claims consumers bring. Businesses tend to bring claims
for amounts they are owed for services already rendered (the subject of this hearing). In such
cases, the business faces fewer hurdles to establishing liability, and, when it does so, the amount

s Mark Fellows, The Sume Result as in Court, More Efficiently: Comparing Arbitration and Court Litigation

Outcomes, METRO. CORP. COUNSEL, July 2006, at 32 (business claimants “prevail in 77.7% of the cases that reach a
decision”); Jeff Nielsen et al., Navigant Consulting, National Arbitration Forum: California Consumer Arbitration
Data 1 (July 11, 2008), available at http://www.institutefortegalreform.corv/index.php?option=com_ilr_docs&
issue_code=ADR&doc_type=STU (businesses prevailed in 67.9% of NAF arbitrations either heard by an arbitrator
or dismissed); Public Citizen, The Arbitration Trap: How Credit Card Companies Ensnare Consumers 15 (Sept.
2007), available at http://www.citizen.org/documents/ArbitrationTrap.pdf (“In 19,294 cases in which an arbitrator
was appointed, the business won in 18,091 (or 93.8%)""); Answers and Objections of First USA Bank, N.A. to
Plaintiff's Second Set of Interrogatories, Ex. {, Bownes v. First U.S.A. Bank, N.A. et al., Civ. Action No. 99-2479-
PR (Ata. Circuit Ct. 2000, available at http://www.tipj.org/briefs/McQuillan%20exhibits %201 6-
19%20(300dp1).pdf (last visited Dec. 10, 2008) (bank prevailed in 19,618 NAF arbitrations, while credit cardholder
prevailed in 87).

8 Searle Civil Justice Institute, supra note 3, at 70.
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it should be awarded is relatively easy to calculate and prove. Consumers tend to bring claims
alleging delivery of defective goods or improper performance of services. Such cases tend to
present more difficult questions of proving both liability and damages. Accordingly, consumers
tend to win less often in cases that make it to an award, and, when they do win, tend to recover a
lower percentage of the damages they seek. Second, a number of business claims are resolved
on an ex parte basis, because the consumer fails to respond to the demand for arbitration.’
Conversely, the business respondent appeared in every case brought by a consumer. The greater
number of defaults is another important factor in explaining the higher success rate of business
claimants.

Instead, the proper comparison is between outcomes in cases in arbitration and outcomes
in similar cases in court. In the next phase of the Searle study we are seeking to undertake such a
comparison. Some preliminary results of that inquiry are reported in Part III of this statement.

C. Repeat-Arbitrator Bias

A related concern is so-called “repeat-arbitrator bias.” Unlike judges, who get paid
regardless of how many cases they decide, arbitrators get paid only when they are selected to
decide a case. These differing compensation structures have given rise to fears that arbitrators
will be biased in favor of “repeat players,” parties that are more likely to be in a position to
appoint the arbitrator in a future case.® In debt collection arbitrations, the creditor is a repeat
player; consumers are unlikely to be repeat players, although their attorneys may be.

Prior academic studies have found some evidence of a “repeat-player effect” — that repeat
players have higher win-rates in arbitration than non-repeat players. But the studies have
generally attributed the repeat-player effect to better screening of cases by repeat players rather
than bias by arbitrators.® The findings of the Searle study are similar.

First, the study found no statistically significant repeat-player effect using a traditional
definition of repeat-player business. Consumer claimants won some relief in 51.8% of cases
against businesses that appear more than once in the AAA dataset (repeat businesses) and 55.3%
of cases against businesses that appear only once (non-repeat businesses) — a difference that is
not statistically significant.

7 Of the sixty-one cases brought by business claimants, twenty-two (or 36.1%) were resolved on an ex parte

basis — i.e., without the consumer appearing in the case. Id. at 70 n.59.

8 E.g., Richard M. Alderman, Pre-Dispute Mandatory Arbitration in Consumer Contracts: A Call for
Reform, 38 HOUS. L. REv. 1237, 1256 (2001); David S. Schwartz, Enforcing Small Print to Protect Big Business:
Employee and Consumer Rights Claims in an Age of Compelled Arbitration, 1997 WiS. L. REv. 33, 60-61; see also
Public Citizen, Arbitration Debate Trap, supra note 1, at 24-26.

s E.g., Lisa B. Bingham, Unequal Bargaining Power: An Alternative Account for the Repeat Player Effect in
Employment Arbitration, IRRA 50" ANN. PROC, 33, 39-40 (1998); Lisa B. Bingham & Shimon Sarraf, Employment
Arbitration Before and After the Due Process Protocol for Mediation and Arbitration of Statutory Disputes Arising
Qut of Employment: Preliminary Evidence that Self-Regulation Makes a Difference, in ALTERNATE DISPUTE
RESOLUTION IN THE EMPLOYMENT ARENA: PROCEEDINGS OF THE NEW YORK UNIVERSITY 53™° ANNUAL
CONFERENCE ON LABOR 303, 323 tbl. 2 (Samue! Estreicher & David Sherwyn eds. 2004); Elizabeth Hill, AAA
Employment Arbitration: A Fair Forum at Low Cost, D1Sp. RESOL. J., May/July 2003, at 15.
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Second, using an alternative definition of repeat player, the study found some evidence of
a repeat-player effect. Consumer claimants won some relief in 43.4% of cases against repeat
businesses and 56.1% against non-repeat businesses (as defined based on the AAA’s
categorization of businesses in enforcing its Consumer Due Process Protocol) ~ a difference that
is statistically significant at the 10% level. However, 71.1% of consumer claims against repeat
businesses so defined were resolved prior to an award, while only 54.6% of claims against non-
repeat businesses were resolved prior to an award. This suggests that any repeat-player effect is
attributable to better case screening by repeat players (i.e., settling stronger consumer claims and
arbitrating weaker claims) rather than arbitrator bias.

III. Creditors in Court: Preliminary Results

As noted above, the next phase of the Searle study is seeking to compare outcomes in the
AAA consumer arbitration cascs we studied to outcomes in similar court cases. That phase is
underway, and we are able to report some preliminary results. These results are preliminary; that
is, they are subject to further analysis and review. Although we do not expect them to change
significantly, that remains a possibility. We also will be considering data from other courts than
those described below, which may or may not give similar results. Nonetheless, the data below
provide some insights into the outcomes of debt collection cases in court.

A. Federal Court Student Loan Cases

Data on federal court cases compiled by the Administrative Officc of the U.S. Courts are
widely used by researchers studying court outcomes. Included in the dataset are cases bronght
by the federal government that seek to recover amounts owed on unpaid student loans. In those
cases, a creditor (i.e., the federal government) is seeking to recovery an amount {averaging just
over $17,000) allegedly owed by a consumer. The cases are debt collection cases in federal
court seeking an amount similar to the amount sought in the AAA coasumer cases we studied.

We examined all federal court cases terminated between late 2006 and late 2007, the
most recent period for which data is available, coded as involving unpaid student loans. Our
sample consists of those cases in which a prevailing party and some amount demanded were
recorded in the dataset, so that we could calculate win-rates and the percentage of the amount
demanded that was recovered by a prevailing plaintiff.'® To correct obvious coading errors in the
data, we examined federal court docket sheets available on Westlaw, and, when necessary, the
original court files using PACER.

10 Because the cases ail involved claims for unpaid loans, the amount sought likely is specified in the

complaint filed in the case. We have no reason to believe that our focus on those cases in which the amount
demanded was coded as a non-zero amount biases our results in any way.
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Of the 382 cases in our sample, 286 (or 73.5%) were resolved by default judgment, and
another 84 (22.0%) by consent judgment. Another 11 cases were adjudicated by pretrial motion
(usually on summary judgment); the government won all 11 of those cases. No case made itto
trial, by jury or by judge. In only one case (1 of 382, or 0.3%) did the defendant prevall
Overall, then, excluding consent judgments, the government as creditor won in 297 out of 298
cases (99.7%), with 286 (or 96.0%) of those cases consisting of default judgments.

Moreover, the government recovered the entire amount sought {or more) in 96.6% (285
of 295'%) cases in which it prevailed. Overall, the government recovered an average of 99.3% of
the amount it sought.

B. Oklahoma State Court Cases

The vast majority of debt collection cases are brought in state court, rather than federal
court.”? Unfortunately, the avatlability of systematic data from state courts is much more
limited. As part of the next phase of the Searle study, we collected data from a random sample
of court files from cases in Oklahoma district courts for which complete case filings are available
online." The sample consists of 421 cases seeking less than $10,000 filed in Oklahoma district
courts and closed between March 31, 2007, and December 31, 2007 (the dates covered by our
AAA consumer cases).

Of those 421 cases, 419 were brought by creditors seeking to recover unpaid debts. (The
other two were brought by consumers; both of the cases with consumer claimants settled). The
majority of the creditor claims (245 of 419, or 58.5%) were brought by a party other than the
original creditor, either a debt collection agency or debt buyer. This is not surprising, because
Oklahoma law precludes such parties from suing in small claims court.

Over two-thirds of the claims brought by creditors (282 of 421, or 67.0%) resulted in
default judgments in favor of the creditor. Just over a quarter (108 of 421, or 25.7%) were
dismissed (usually either because of a settlement or for inability to serve process, although it is
difficult to be certain). An additional twenty-two cases (5.2% of the sample) resulted in agreed
awards in favor of the creditor. Nine cases were decided on summary judgment; in eight of those

H In that case, the court originally entered a default judgment against the consumer. Later, the default

Jjudgment was vacated and the case was dismissed, based on the parties’ agreement that the consumer was not liable
for the debt. Arguably, the case should not have been included in the sample at all, because the case was terminated
m 2008, rather than in the sample period.

Data on the amount recovered were missing in two of the cases. In a number of the cases, the damages
awarded were more than the amount claimed, almost always because interest continued to accrue while the case was
pending. In all of those cases, the creditor recovered the full amount of principal sought, and so accordingly we
capped the recovery at 100% of the amount claimed.

Federal Trade Commission, Cotlecting Consumer Debts: The Challenges of Change 55 (Feb. 2009).

A number of states permit online access to court filings. Oklahoma courts are unusual, if not unique, in
that they permit a user to search for cases closed in particular months or years. The sole reason we chose Oklahoma
courts to study was the ability to search court files online in such a manner.

s 12 Okla. Stat. § 1751(B) (*No action may be brought under the smail claims procedure by any collection
agency, collection agent, or assignee of a claim ...."). We are also studying other divisions of the Oklahoma district
courts (including the small claims division), but do not have yet have results to report.

4
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cases the creditor prevailed. No case made it to trial, by jury or by judge. Overall, of the cases
that made it to judgment (i.e., were not dismissed or settled), the creditor prevailed 99.7% (290
of 291) of the time, with 96.9% (282 of 291) of those judgments entered by default.

Of the cases in which the creditor had judgment entered in its favor (excluding agreed
judgments), the creditor recovered at least 100% of the amount of damages claimed 98.6% (284
of 288 cases) of the time.' In the four cases (1.4% of the total judgments) in which the creditor
recovered less than 100% of the amount sought, the percent recovered ranged from 30% to
97%.'7 Overall, creditors recovered on average 99.5% of the amount they sought in cases in
which judgment was entered in their favor.

IV. Limitations and Conclusions

While the empirical results presented in the Searle study are the most comprehensive
available, the study nonetheless has limitations. First, its findings on arbitration are limited to
AAA consumer arbitration. Empirical results from studying AAA consumer arbitration do not
necessarily apply to other arbitration providers. That said, in setting national policy concerning
arbitration, information on consumer arbitrations administered by the AAA, a leading provider of
arbitration services, certainly is necessary for making an informed decision. Second, our
preliminary findings on debt collection actions in court are, as stated, preliminary, and are
limited to particular types of claims and specific courts. The study is ongoing: we are continuing
to examine other courts and other types of claims, and any additional findings may vary. Third,
cases are not selected into arbitration randomly; thus, finding truly comparable cases between
court and arbitration is extremely difficult.

Despite these limitations, the preliminary findings nonetheless appear to be inconsistent
with the argument that high win-rates for businesses in debt collection arbitrations show that
arbitration is biased in favor of those businesses. Instead, the win-rates, while high in absolute
terms and higher than win-rates for claims brought by consumers in arbitration, appear similar to
win-rates for comparable claims brought in court. Thus, while the findings are only preliminary,
they nonetheless suggest that business win-rates in debt collection cases may be due to the types
of claims being brought and not to the forum in which they are adjudicated.

1 In two of the cases, the judgment document itself was not avaifable in the online database. In a number of

the cases, the damages awarded were more than the amount claimed, almost always because interest continued to
accrue while the case was pending. In all of those cases, the creditor recovered the full amount of principal sought,
and so accordingly we capped the recovery at 100% of the amount claimed.

7 In the case in which the creditor recovered thirty percent of the amount sought, the creditor sought to
recover the collateral for the Ioan as well. The difference between the amount sought and the amount recovered may
reflect the vaiue of the collateral.
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Issues and Background

Empirical evidence has become a central focus of the policy debate over consumer and
employment arbitration. Both supporters and opponents of the proposed Arbitration Fairness
Act, which would make pre-dispute arbitration clauses unenforceable in consumer and
employment (and franchise) agreements, have recognized that empirical evidence on the fairness
and integrity of consumer and employment arbitration proceedings is essential to making an
informed decision on the bill. Yet the empirical record, particularly on consumer arbitration, has
critical gaps.

One set of issues on which further empirical research would be helpful is the costs, speed, and
outcomes of consumer arbitrations. How much do consumers pay to bring claims in arbitration?
How long do consumer arbitrations take to resolve? How do consumers fare in arbitration,
particularly against businesses that are repeat users of arbitrators and arbitration providers?
While a number of important studies on employment arbitration have been provided, the
empirical record on these issues in consumer arbitrations is sparse.

A second set of issues of interest involves the enforcement of arbitration due process protocols --
privately created standards setting out minimum requirements of procedural fairness for
consumer and employment arbitrations. Due process protocols commonly require independent
and impartial arbitrators, reasonable costs, convenient hearing locations, and remcdies
comparable to those available in court. Leading arbitration providers have pledged not to
administer arbitrations arising out of arbitration clauses that violate the protocols. But empirical
evidence on the cffectiveness of these private enforcement efforts is lacking.

Searle Civil Justice Institute Task Force on Consumer Arbitration

To shed light on these issues, the Searle Civil Justice Institute (SCJI) undertook a large-scale
study of consumer arbitrations administered by the American Arbitration Association (AAA).
The AAA is aleading provider of arbitration services, including arbitrations between consumers
and businesses. SCJI commissioned a Task Force to advise and lead this study of consumer
arbitrations. Although the study will ultimately examine many aspects of AAA consumer
arbitrations, the initial research inquiries were directed at two topics:
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1. Costs, Speed, and Outcomes of AAA Consumer Arbitrations. This aspect of the Preliminary
Report assesses key characteristics of the AAA consumer arbitration process. In particular, it
examines the following research questions:

® General characteristics of AAA consumer arbitration cases including claimant type
(i.e., consumer or business), types of businesses involved, and amounts claimed.

¢ Costs of consumer arbitration (arbitrator fees plus AAA administrative fees), including
the impact of the arbitrator’s power to reallocate such fees in the award.

® Speed of the arbitration process from filing to award, in the aggregate and by claimant
type (i.e., consumer or business).

e Various measures of outcomes such as win-rates, damages awarded, and evidence of as
well as possible explanations for any repeat-player effects.

In addition to these broad research questions, SCJI also examined the extent to which consumer
arbitrations are resolved ex parte; the frequency with which arbitrators award attorneys’ fees,
punitive damages, and interest; and results for consumers proceeding pro se.

2. AAA Enforcement of the Consumer Due Process Protocol. This aspect of the Preliminary
Report provides an empirical analysis of how effectively the AAA enforces compliance with
the Consumer Due Process Protocol. It considers a number of key research questions
including:

* To what extent do the consumer arbitration clauses comply, in their own right, with the
Due Process Protocol?

s How effective is AAA review of arbitration clauses for compliance with the Due
Process Protocol?

* To what extent does the AAA refuse to administer consumer cases because of the
failure of businesses to comply with the Due Process Protocol?

* How do businesses respond to AAA enforcement of the Protocol?

In addition to these research questions, SCJI examined several other issues that arise in
connection with the Due Process Protocols.

Data and Methodology

SCJIreviewed a sample of AAA case files involving consumer arbitrations. The primary dataset
consists of 301 AAA consumer arbitrations that were closed by an award between April and
December of 2007. (The focus on cases closed by an award during this particular timeframe is
based on the availability of the original case files.) This sample of cases was then coded for
approximately 200 variables describing various aspects of the arbitration process, including a
review of the arbitration clause in the file. In addition, when possible a broader AAA dataset
comprising all consumer cases closed between 2005 and 2007 was utilized. The AAA maintains
this dataset in the ordinary course of its business, collecting data for internal purposes but not
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recording all variables of interest to SCJI. The data were analyzed using standard statistical
methods in order to describe and evaluate consumer arbitrations as administered by the AAA.

Key Findings — Costs, Speed, and Outcomes of AAA Consumer Arbitrations

The upfront cost of arbitration for consumer claimants in cases administered by the AAA
appears to be quite low.

In cases with claims seeking less than $10,000, consumer claimants paid an average of $96 (§1
administrative fees + $95 arbitrator fees). This amount increases to $219 ($15 administrative
fees + $204 arbitrator fees) for claims between $10,000 and $75,000. These amounts fall below
levels specified in the AAA fee schedule for low-cost arbitrations, and are a result of arbitrators
reallocating consumer costs to businesses.

AAA consumer arbitration seems to be an expeditious way to resolve disputes.

The average time from filing to final award for the consumer arbitrations studied was 6.9
months. Cases with business claimants were resolved on average in 6.6 months and cases with
consumer claimants were resolved on average in 7.0 months.

Consumers won some relief in 53.3% of the cases they filed and recovered an average of
$19,255; business claimants won some relief in 83.6 % of their cases and recovered an
average of $20,648.

The average award to a successful consumer claimant in the sample was 52.1% of the amount
claimed and to a successful business claimant was 93.0% of the amount claimed. This result
appears to be driven by differences in types of claims initiated by consumers and business.
Business claims are almost exclusively for payment of goods and services while consumer
claims are seeking recovery for non-delivery, breach of warranty, and consumer protection
violations.

No statistically significant repeat-player effect was identified using a traditional definition
of repeat-player business.

Consumer claimants won some relief in 51.8% of cases against repeat businesses under a
traditional definition (i.e., businesses who appear more than once in the AAA dataset) and 55.3%
against non-repeat businesses — a difference that is not statistically significant.

Utilizing an alternative definition of repeat player, some evidence of a repeat-player effect
was identified; the data suggests this result may be due to better case screening by repeat
players.

Consumer claimants won some relief in 43.4% of cases against repeat businesses and 56.1%

against non-repeat businesses under an alternative definition (based on the AAA’s categorization
of businesses in enforcing the Consumer Due Process Protocol) ~ a difference that is statistically

10
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significant at the 10% level. However, 71.1% of consumer claims against repeat businesses so
defined were resolved prior to an award, while only 54.6% of claims against non-repeat
businesses were resolved prior to an award. This suggests that such effect is attributable to bette:
case screening by repeat players (i.e., settling stronger consumer claims and arbitrating weaker
claims).

Arbitrators awarded attorneys’ fees to prevailing consumer claimants in 63.1% of cases in
which the consumer sought such an award.

Consumer claimants sought to recover attorneys’ fees in over 50% of the cases in which they
were awarded damages and were awarded attorneys’ fees in 63.1% of those cases. In those cases
in which the award of attorneys’ fees specified a dollar amount, the average attorneys’ fee award
was $14,574.

Key Findings — AAA Enforcement of the Due Process Protocol

A substantial majority of consumer arbitration clauses in the sample (76.6 %) fully
complied with the Due Process Protocol when the case was filed.

Most arbitration clauses in consumer contracts that come before the AAA are consistent with the
Consumer Due Process Protocol as applied by the AAA. The same is true for cases in which
protocol compliance was a matter for the arbitrator to enforce.

AAA’s review of arbitration clauses for protocol compliance was effective at identifying
and responding to clauses with protocol violations.

In 98.2% of cases in the sample subject to AAA protocol compliance review, the arbitration
clause either complied with the Due Process Protocol or the non-compliance was properly
identified and responded to by the AAA.

The AAA refused to administer a significant number of consumer cases because of Protocol
violations by businesses.

In 2007, the AAA refused to administer at least 85 consumer cases, and likely at least 129
consumer cases (9.4% of its consumer case load), because the business failed to comply with the
Consumer Due Process Protocol. The most common reason for refusing to administer a case (55
of 129 cases, or 42.6%) was the business’s failure to pay its share of the costs of arbitration
rather than any problematic provision in the arbitration clause.

As a result of AAA’s protocol compliance review, some businesses modify their arbitration
clauses to make them consistent with the Consumer Due Process Protocol.

In response to AAA review, more than 150 businesses have either waived problematic provisions
on an ongoing basis or revised arbitration clauses to remove provisions that violated the
Consumer Due Process Protocol. This is in addition to the more than 1550 businesses identified
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by the AAA as having arbitration clauses that comply with the Protocol. By comparison, AAA
has identified 647 businesses for which it will not administer arbitrations because of Protocol
violations.

Policy Implications and Next Steps

The empirical findings in the SCJI Preliminary Report on AAA consumer arbitrations have
important implications for those interested in discussing and formulating public policy regarding
arbitration.

1. Not all consumer arbitrations, arbitration providers, or arbitration clauses are alike. Differing
results from empirical studies of arbitration may reflect variations associated with case mix,
type of claimant, or provider review processes. This suggests the need for a nuanced
approach to public policy concerning arbitration,

IS

Private regulation complements existing public regulation of the fairness of consumer
arbitration clauses. Policy makers should not ignore the role that arbitration providers can
play in promoting fairness on behalf of consumers.

3. Courts could usefully reinforce the AAA’s enforcement of the Consumer Due Process
Protocol by declining to enforce an arbitration clause when the AAA has refused to
administer an arbitration arising out of the clause or by otherwise reinforcing the role of the
Due Process Protocol.

4. Arbitration may be less expensive for consumers than sometimes believed. For many
consumers, the AAA arbitration process costs less than the amount specified in the AAA
rules because arbitrators often shift some portion of the costs to businesses. Moreover,
arbitrators award attorneys’ fees to a substantial proportion of prevailing consumers in AAA
consumer arbitrations.

5. Empirical studies have tended to find that repeat players fare better in arbitration than non-
repeat players. To the extent such a repeat-player effect exists in arbitration, the critical
policy question is what causes it. Our findings are consistent with prior studies in suggesting
that any repeat-player effect is likely caused by better case screening by repeat players rather
than arbitrator (or other) bias in favor of repeat players. A further as yet unresolved question
is whether a repeat-player effect exists in litigation, and, if so, how litigation compares to
arbitration in this regard.

While the empirical results presented in the SCII Preliminary Report on Consumer Arbitration
may usefully inform the policy debate on consumer arbitration, the Report nonetheless has
limitations. First, its findings are limited to AAA consumer arbitrations. Empirical results from
studying AAA consumer arbitration do not necessarily apply to other arbitration providers.
Second, its findings on the costs, speed, and outcomes of AAA consumer arbitrations are
difficult to interpret without a baseline for comparison, such as the procedures and practices in
traditional court proceedings. A future phase of this research project by the Searle Civil Justice

12
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Institute’s Task Force on Consumer Arbitration will undertake that comparison. It will seek to
compare the procedures in AAA consumer arbitration with procedures available for consumers
in court as well as comparing empirically key process characteristics of courts and arbitration.
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Mr. KuciINIcH. Thank you, Professor.

We are now going to proceed with questioning from members of
our subcommittee. And I will start with my 5 minutes, and then
continue alternating between Democratic Members of the panel
and Republican Members of the panel.

I want to start with Mr. Kelly. I appreciate your being here.
Now, in your testimony you claim that arbitration is fair to con-
sumers. But when you are marketing your services to banks, you
tell your service people, and I just want to put up a slide here, a
slide of page 2 from a Forthright-created paper entitled, “Non-Man-
datory Paper Education.”

You tell your sales people to tell the banks that one of the bene-
fits of arbitration is that it gives him control of the process. And
in your marketing presentation to collection companies—I would
like the next slide please—this is the way you describe the effect
of arbitration on the consumer: “The consumer does not know what
to expect from arbitration and is more willing to pay;” “They ask
you to explain what arbitration is, and basically hand you the
money;” “You have all the leverage and the customer really has lit-
tle choice but to take care of his accounts.”

Mr. Kelly, given the arbitrary and unfair results that our staff
uncovered in its review of NAF claim files, and given the revela-
tions by Attorney General Swanson in the complaint she filed
against the NAF last week of the close financial relationship be-
tween the NAF and the debt collection industry, isn’t it obvious
that consumers have not been getting fair hearings in the NAF ar-
bitrations?

Mr. KELLY. Chairman Kucinich, there were several questions in
there. I will try to break them down. If I miss one, please

Mr. KuciNICH. Start with fair hearings. Are consumers getting
fair hearings when the marketing is slanted in that way?

Mr. KeLLY. I will say that, I will note that the rest of that pres-
entation does talk about due process protections and also discusses
the fact that no outcomes are guaranteed and that the process is
neutral and it does depend on the independence of the specific
neutrals.

With respect to marketing, we don’t shy away from explaining
that we do market our services, and we market our services where
the largest number of cases are. Frankly, in our civil justice system
today, the majority of the cases are debt collection cases, and we
market those services. We did, excuse me. I need to keep making
that clear. We obviously don’t any longer and won’t.

But I will say that, you know, at the National Arbitration Forum,
they were unabashed believers that arbitration was a superior al-
ternative to court. It is cheaper. It is efficient. It is faster.

Now, in the case of collection of debt, it works the same. It would
be cheaper. It would be effective and it would be faster.

Mr. KuciNicH. Well, you know, but I had some specific questions
here. Now, isn’t it true that your marketing statements describe
the real character of consumer debt collection arbitration? It is in-
timidating to a consumer. It gives much more control and leverage
to the creditor and it leaves the consumer with little choice but to
pay. I mean, that is what you have said. Isn’t that the true char-
acter of consumer debt collection arbitration?
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Mr. KELLY. Well, obviously I can’t deny the presence of this docu-
ment. I believe it was back in 2003. I joined in 2006. I don’t believe
it is the most artfully drafted presentation by any means. But I
will say it is the same. I mean, the process is difficult to work
through, whether it is court or whether it is arbitration. We go
back to the point that is it any different between court or arbitra-
tion? Is there any fundamental difference?

I believe that if there fundamental differences, they are in favor
of arbitration.

Mr. KuciNicH. Well, you claim that the NAF has rules to protect
the consumer, but our investigation finds that NAF doesn’t follow
those rules. The NAF has a Rule Six that says that the notice of
arbitration must be served promptly. The word promptly is not de-
fined in your code of procedure. But until August 1, 2008, NAF
Rule 41(b)(3) said that any claim could be dismissed if more than
90 days passed between the filing of the claim and the proof of
service of the notice of arbitration.

Now, the subcommittee staff looked at the forms that the NAF
sends to the arbitrator with each batch of claims. They are called
desk hearing lists. And each one contains a list of claims that the
NAF was assigning in that batch, and it recites for each claim the
date on which the claim was filed and the date on which the notice
of arbitration was served. These desk hearing lists that we re-
viewed showed that 160 of 230, approximately 70 percent of the
total, should have been dismissed by the NAF before they were
even sent to the arbitrators because the notice was served more
than 90 days, in some cases a lot more than 90 days after filing,
but not one of those cases was dismissed.

You know, here is part of the desk hearing list sent to the Arbi-
trator Snyder. Let me put up this exhibit and then I will move on
to the next questioner. It shows that NAF sent Arbitrator Snyder
claims that were served more than a year after they were filed,
clear violations of Rule Six. I mean, this, you know, doesn’t it show
that you don’t really follow your own rules when those rules favor
the consumer?

Mr. KELLY. I believe the discussion centers around Rule 41(b).
What Rule 41(b) states is a claim or response may be dismissed by
an arbitrator or the Forum at the request of a party, in accord with
Rule 18 or on the initiative of the arbitrator, may—may is the key
word in this case—the arbitrator has the discretion to make that
determination if it is in the interest of justice. That is not for the
Forum to make. It is for the arbitrator to make and it is made as
purely discretionary.

Now, I will have to check this, but my recollection is that this
is a fairly new rule as well. So I would have to look at whether
this rule was in place.

Mr. KuciNICH. We are going to move on to Mr. Jordan, and you
know, you can have 6%2 minutes to match my time. I just want to
say it may be 90 days. It may be a year. It may.

Mr. JorDAN. Mr. Kelly, what percentage of your business was
debt collection arbitration? Was it a majority?

Mr. KeELLY. I don’t have a specific number, but yes, clearly the
majority.
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Mr. JORDAN. And what percentage of overall debt collection arbi-
tration cases around the country did your company handle? The
majority?

Mr. KeELLY. I couldn’t answer that question because I just don’t
know. Those statistics aren’t publicly available, so I don’t know
what the universe is out there of arbitration. We are a major play-
er, if that is your point; were.

Mr. JORDAN. Were you the largest player? Were you the largest
player in this?

Mr. KELLY. I believe, I would believe we would be.

Mr. JORDAN. And as of last week, you are no longer in the busi-
ness?

Mr. KELLY. That is correct.

Mr. JORDAN. We have heard testimony here about the court sys-
tem, the difficulties there. I mean, maybe this should go to Mr.
Naimark, or maybe to our attorney general on this, but now that
you are out of the business, and you were the biggest player, are
we going to be OK? I mean, Mr. Naimark, do you want to com-
ment? Can we handle what is going to happen now?

Mr. NAIMARK. Well, we have announced that we will not receive
these cases, at least at the present time, until there is some estab-
lishment of some establishment of additional standards of fair play
like the due process protocols that we described.

Mr. JORDAN. So the whole motivation of this hearing is look out
for consumers out there. So what is going to happen in this flux
we are in or this interim period? Would the attorney general like
to comment?

Ms. SWANSON. Sure, Mr. Chairman, Ranking Member Jordan. I
think that is why it is important for Congress to act. You know,
the National Arbitration Forum was, as I understand it, the domi-
nant player in the consumer collection industry. There could be
other companies, other arbitration companies right now that would
take over these claims and could arbitrate them, or a whole new
company could pop up tomorrow. And that is why I think this hear-
ing is so important, and commend all of you for your leadership in
holding it, and why I think it is important that Congress act to
rein in these practices.

National Arbitration Forum was one company, but the underly-
ing problems with mandatory pre-dispute arbitrations run across
the industry and are systemic.

Mr. JORDAN. Attorney General, would you agree with what the
professor had to say? I believe his comment was it is not the venue,
it is the type of claim that is the determining factor here. Do you
think that is an accurate statement?

Ms. SwANSON. Ranking Member Jordan, no, I don’t. I think the
venue is problematic with arbitration because you are essentially
allowing the corporations who are litigants to hand pick the judge.
You are letting the corporations select which arbitration company
you want to adjudicate the claim.

And based on the interviews we have conducted of consumers, of
arbitrators, of employees, there is tremendous pressure on the arbi-
tration companies. It is a very, very lucrative and profitable busi-
ness, and the corporations know that if the arbitration company
isn’t perceived to be friendly enough to corporate litigants, they can
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simply move their business to a new company for all the reasons
I described. So I think the venue is problematic.

Mr. JORDAN. Thank you.

Mr. Naimark, what is your response to what the professor said?
I thought he laid out some good numbers in his statement about
the venue versus the type of claim.

Mr. NAIMARK. Well, I think we see from the research and peo-
ple’s experience that there are similar problems in both court and
arbitration. The real issue is nonparticipation by the individual
debtor. It think it is a real problem. I think some how or other we
need to build in some safeguards. We need to try to get their atten-
tion. We need to do better at communicating with them. And I
think our civil justice system at large could stand some improve-
ments in terms of due process protections. We could all use it.

Mr. JORDAN. Professor, I have been quoting you and haven’t
given you a chance to talk, so maybe you can elaborate on some
of the numbers. I think you talked about the percentages found in
favor of the consumer were actually roughly the same, if I remem-
ber your numbers—I didn’t look at them very closely—in small
claims court versus in arbitration. So if you could maybe elaborate
on that. I have about a minute left.

Mr. DRAHOZAL. Yes, the courts we looked at were two. Actually,
neither of them was a small claims court. One was claims that the
Federal Government brings in Federal court against people alleged
to still owe amounts on their student loans. And in those cases, the
ones that make it to judgment, the Government wins 99.7 percent
of the time.

We also looked at a sample of cases from Oklahoma, which has
a fabulous online access to their court files for at least a number
of the counties that we can actually use for research. I mean, our
choice of what we studied, frankly, was totally due to access to the
data. No other factors went into it, other than trying to find similar
cases. And the courts that we looked at in Oklahoma were actually
not the small claims court, but the sort of next up court which ad-
judicates claims of under $10,000.

And one difference in Oklahoma is those claims actually, the ma-
jority of those claims were brought by debt buyers. So it allows us
to look at the results in those cases. And again, of the cases that
made it to judgment, 99.7 percent were resolved in favor of the
business, the creditor in that case.

Again, I can’t sort of say arbitration is better or worse. I mean,
the arbitration cases we looked at were AAA cases, not mass arbi-
trations, but ones adjudicated in the typical individual manner.
And in those cases, the business won something in about 83 per-
cent of the cases. And again, I don’t tout that to say arbitration is
better because consumers win more. What I would say is it seems
to me that the reason for those differences is likely differences in
the types of claims that are being brought.

And I guess one followup point is, in going through the AAA files
and doing this research, we would see correspondence with both
sides, businesses and with consumers who are unhappy. Not sur-
prisingly, when people lose, they are unhappy with the party. And
we saw no suggestion whatsoever of kowtowing to business inter-
ests or to consumer interests. I mean, the response was the same.
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We administer these cases. The arbitrators make the decisions.
And if you don’t like it, you can go somewhere else if you want. But
W% are not going to skew the process in one party’s favor or the
other.

Mr. JORDAN. Thank you, Mr. Chairman.

Mr. KuciNicH. I thank the gentleman.

Mr. Cummings is recognized.

Mr. CumMMINGS. Thank you very much, Mr. Chairman.

I want to thank all of you for being here. I just listened here and
I have to tell you, this is a mess. And a lot of the people who are
getting ripped off are my constituents. I live in the inner, inner,
inner city of Baltimore, and I have listened to this testimony, and
I want to thank you, Ms. Swanson, for what you are doing and oth-
ers of you who are trying to get to the bottom of this.

You know, as I was listening, I have been in those courts. I prac-
ticed law. I am a trial lawyer. And you know, it is one thing for
somebody not to show up, and we can do some things probably in
our district court systems, our lower court systems to let people
know about the significance of getting certified mail and what it
means, and they need to show up. It is another thing to go into a
forum thinking that you are going to treated fair, and you are get-
ting screwed. That is a whole other kind of situation and I think
we need to think about that.

You know, Mr. Kelly, I just want to ask you, you know, the sub-
committee staff looked at 230 claims filed by NAF, would be NAF
by Worldwide Asset Purchasing. And in 40 cases, the NAF arbitra-
tor Jennings dismissed the claims because Worldwide did not pro-
vide the dates of the last payment or any other information on
which Jennings could determine whether the claims were filed
within the California statute of limitations. In 18 claims, the NAF
arbitrator Krotinger dismissed the claims because Worldwide did
not provide him with any specific information about how the notice
of arbitration was served.

However, in 172 identical claims, claims that didn’t have any
more statute of limitations evidence or any more evidence of service
in the Jennings and Krotinger claims had, three other arbitrators
apparently ignored those deficiencies and issued awards to World-
wide in exactly the amounts requested by Worldwide.

Doesn’t it show that the results in your debt collection arbitra-
tions depend more on who the arbitrator is than what the facts or
the law are? I want to direct that to Mr. Bland.

Mr. BLAND. I think that is exactly right. I think that who the ar-
bitrator is is incredibly decisive, and that is why focusing all of the
cases on a handful of cases matter.

The idea that the data is the same between court and arbitration
in front of the NAF is simply not true in several ways. First of all,
Congresswoman Watson when she was here put the Business Week
article in the record. Business Week discovered that debt buyers
are willing to pay like twice as much money for old debts, particu-
larly debts that are outside of the statute of limitations, if there
was a National Arbitration Forum clause on it. The debt-buyer in-
dustry, they think it is worth a lot more money to have an old debt,
a debt that is not good, in front of the NAF than they did in small
claims court.
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The idea that they could compare these types of really old debts
in a credit card context with student loans is totally off the wall,
to be honest, because student loans have no statute of limitations.
You can be pursued on the student loan that you took out 70 years
ago. The Supreme Court and Congress, because Congress wants
student loans to be collected, that is a totally different set of rules
than debt collections.

Also, I mean, the advertisements of the organization, they par-
ticularly wrote advertisements aimed at debt collectors that would
say we will improve your bottom line, was one advertisement, or
66 percent better results was another advertisement we have seen.

Mr. CUMMINGS. Mr. Bland, thank you.

Now, I want to hear from Mr. Kelly, if you don’t mind.

Mr. KELLY. And what was the specific question, Mr. Cummings?

Mr. CUMMINGS. You don’t want me to repeat that long question.

Mr. KeELLY. Well, do you want me to talk about this? Or do you
want me to address Mr. Bland’s comments?

Mr. CUMMINGS. Yes, you can go ahead and address his state-
ment, and the question.

Mr. KELLY. First of all, once the cases are given to the arbitra-
tors, the arbitrators are the finders of fact. Now, I am not a trial
lawyer, but I was a corporate finance lawyer. I can tell you, I have
gone with clients to court in certain venues in certain jurisdictions,
and been crushed by judges on the same point of law that in other
jurisdictions in front of other justices, we have prevailed on.

Mr. CUMMINGS. Can you arbitrate or shop? Can you arbitrate or
shop?

Mr. KucinicH. Will the gentleman yield?

Mr. CUMMINGS. Yes, of course.

Mr. KuciNIcH. Is that why you go ahead and try to get the arbi-
trators who are going to give you a better decision?

Mr. CUMMINGS. Which is where I was going, Mr. Chairman.

Mr. KELLY. Would you like me to talk about how the arbitrators
are actually assigned?

Mr. CUMMINGS. Yes. And I asked you, is it possible to arbitrate
or shop? In other words, it is like you shop for a judge?

Mr. KeELLY. There is a strike rule in the National Arbitration
Forum rules similar to the strike rule in many courts. The State
of Minnesota which is where the Forum was founded has a strike
rule where each party, for any reason, can strike the arbitrator
once. Now, the rules also provide that the parties can agree on an
arbitrator as well. So that is the process that is employed.

Mr. KuciNICH. The gentleman’s time has expired.

Mr. CUMMINGS. Thank you.

Mr. KuciNICH. The Chair recognizes Mr. Schock. You may pro-
ceed.

Mr. ScHOCK. Thank you, Mr. Chairman.

Thank you all for your testimony here today.

I guess I am interested specifically in where we go from here.
Obviously, there seems to be some issues that were brought for-
ward by Attorney General Swanson. I am sure some of these prob-
lems were not just specific to Minnesota. I live in Illinois. I am sure
the other 48 States have similar problems.
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That being said, I am not sure that I am ready to throw away
the arbitration process. I am not convinced that all consumers
would be better off going to the court of law, having to hire an at-
torney, having to incur those costs for what would otherwise be a
small claims court item.

So I guess, if you could enlighten us through your work, Attorney
General Swanson, on where you think the Congress ought to be
looking to improve the arbitration process, unless in fact you be-
lieve we should do away with the process altogether.

Ms. SWANSON. Sure. Thank you, Congressman.

You know, the biggest problem I see from all of the interviews
and discussions we have had is, again, this ability of the corpora-
tion who writes the clause into the contract to hand pick the arbi-
tration company who is going to adjudicate the claims. That is not
how it works in court. In court, you know, you file a lawsuit and
you get the judge, and that is the judge of the case, and that judge
is not dependent upon that corporation for the salary. The salary
comes from the taxpayers.

I can speak to Minnesota. In Minnesota, we have a good small
claims court. If you go into small claims court in Minnesota, the
judges, even if the consumer doesn’t show up in a default hearing
they tend to scrutinize those cases. You know, does the consumer
appear to owe them money? Did they actually incur the debt? Are
the T’s crossed and the I's dotted, such that before that judge
issues a default judgment, that it looks like there is sufficient evi-
dence to enter that judgment.

I think the problem is that, for example, when you look at these
consumer due process protocols that have been discussed, NAF
largely followed them, too, or had them supposedly, but yet it didn’t
stop a whole lot of consumers in Illinois—we have talked to Illinois
people—and Ohio and around the whole country from getting hurt.

And so I think what Congress ought to do is say that in these
kinds of situations where the consumer has no leverage; where the
company is giving them contracts on a take it or leave it basis, the
consumer has not seen the clause, that they ought not to be al-
lowed in various credit card disputes, consumer disputes, cell
phone contracts; that mandatory pre-dispute arbitration clauses
shouldn’t be allowed.

Mr. ScHOCK. So what should happen if I am a consumer and I
refuse to pay my $100 bill, which now becomes $150 or what have
you. You can fast forward down the line. What should happen?

Ms. SWANSON. Well, a couple things could happen. One could be
after the fact the consumer could agree to arbitration. If pre-dis-
pute arbitration clauses weren’t allowed and the collection agency
is pursuing the consumer to pay that bill, and if they actually owe
the bill, they could agree after the fact to arbitrate in a forum that
is mutually in both party’s best interest. The creditor could file a
claim in small claims court, which at least in Minnesota, is
straightforward, moves quickly. People do have a right of appeal to
a district court there. Those are a couple of ways.

And then certainly, the creditor has all of their other collection
opportunities available, reporting to credit bureaus, etc.

Mr. ScHOCK. OK. Well, I find it interesting that even the Federal
Government uses an arbitration process when we choose to collect
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our debts, specifically student loans, in which arbitrators rule on
behalf of the Federal Government nearly 99 percent of the time.

So I guess, Mr. Naimark, if you could speak to the claims that
the arbitration organizations are unduly biased toward business.
Would you like to respond to that?

Mr. NAIMARK. Sure. Let me approach it this way. I think the key
issue here is the arbitrator who is the decisionmaker in the case.
And you can do a number of things, which we do, to enhance the
trust in the neutrality of the arbitrator.

First of all, a thorough review of the people who are put on the
panel or the list of potential arbitrators, so that you are sure that
you have people of the right kinds of background and history. We
follow a very strict disclosure process, where any contact or issue
that might be disclosable has to be disclosed to the parties, giving
them an opportunity to object. Thorough training for the arbitra-
tors, and I would suggest in the debt collection area that training
needs to be beefed up to deal with some of the specific issues we
are talking about today in terms of due process protection and the
kinds of interest decisions and others so that you are sure that the
arbitrators are familiar with those things.

We did one other thing for the short time we administered some
of these cases. We had an internal operating process where we said
if the consumer showed up and made an objection to an arbitrator,
it was an automatic removal. And if the business objected, we
would not remove them, and that way you don’t get to stack the
entire pool of arbitrators.

Mr. SCHOCK. Say that again. If the consumer objected to the ar-
bitrator? In other words, the consumer——

Mr. KuciNicH. The gentleman’s time has expired, but answer
what he said.

Mr. NAIMARK. Yes, if the consumer objected, we would remove
the arbitrator. If the business objected, we would not.

Mr. ScHOCK. And I don’t mean to extend, but how would they ob-
ject? They would just say, I think this arbitrator is biased? They
have to fill our a form? What is involved with that?

Mr. KucINICH. The gentleman’s time has expired. You may be
new to this committee, but I try to allow everybody plenty of time
here, and we are going to go to Mr. Foster. We will come back for
another round.

Mr. ScHocK. OK. Thank you.

Mr. KuciNicH. Thank you.

Mr. FOSTER. I serve on the Financial Services Committee and we
are in the process of marking up legislation on the Obama pro-
posal. And I guess the relevant part for this discussion here is the
proposal for a Consumer Financial Protection Agency.

And I was wondering if any of you could comment on, first off,
whether the proposed grant of authority under this proposal would
be sufficient to deal with this problem, frankly? And second, wheth-
er the suggestion of a Federal preemption as opposed to a Federal
floor, with the States allowed to raise the bar for a higher level of
protection, would be more appropriate for this level situation? Any-
one who wants to pick up? Yes, Attorney General?

Ms. SwANSON. Well, certainly representing the State of Min-
nesota, and I think my colleagues in other States would agree that
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we would be, certainly I would be strongly opposed to any type of
Federal preemption of States’ ability to do better to protect their
citizens, their consumers.

I think our country right now is facing an economic meltdown
that had we had more cops on the beat perhaps we would have
been better served. And so I think if the Federal Government can
pass a floor to protect consumers, I think that is a good thing. I
think it is healthy to have multiple regulators on it, because hope-
fully if one is not acting, the other will.

But in terms of preempting States’ ability to act, I think that
would be misguided. As you know, we are seeing a trend away
from that with a recent Supreme Court ruling of the U.S. Supreme
Court allowing States to move more toward being able to enforce
laws. I think that is a good thing.

Mr. FOSTER. Are you familiar enough with it to see holes in the
grant of authority? Or would that have been sufficient to at least
have the CFPA in principle act on this thing on a Federal level?

Ms. SWANSON. Congressman, I am not familiar enough with the
actual language.

Mr. FOSTER. Mr. Bland.

Mr. BLAND. Congressman, I think that with respect to financial
services, that the grant of authority that is in the statute, in the
proposed statute, or proposed legislation would be enough to solve
the problems of abusive mandatory arbitration. I think it would let
the Federal Government come in and ban these clauses where they
are being abused by payday lenders and sub-prime lenders and a
variety of other ways. I think the language is broad enough.

Where it doesn’t address is issues such as civil rights. I mean,
there are a lot of employment cases that are being sent to arbitra-
tion where you end up with an arbitrator who defends companies
against civil rights claims being the judge, and there are a lot of
other areas like that it doesn’t address. But for financial services,
the language I think is very broad and would deal with the prob-
lem very well.

And with respect to the preemption issue, I think one of the
things you would see if you read through some of the briefings in
the most recent Cuomo v. Clearing House case, was that State reg-
ulators bring tons of cases against banks for deceptive practices, for
racial discrimination in lending and so forth. And the Federal
agencies, the OCC, the Office of Comptroller of Currency and the
OTS, have done almost nothing.

And what happened in the last 8 years is you had the last ad-
ministration dramatically change and rewrite the regulations so as
to basically give banks a sort of get out of jail free card and wipe
away State laws that State regulators used to enforce really vigor-
ously.

So having the States have it be a floor rather than a ceiling
would be a dramatic and really valuable change.

Mr. FOSTER. Do any of the other of you have comments about
what is good, bad and ugly about these proposals?

OK. I yield back in that case.

Mr. KuciNicH. I thank the gentleman.

The Chair recognizes the gentleman from Georgia, Mr. Johnson.
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Mr. JOHNSON. Thank you, Mr. Chairman, for holding this very
timely hearing and allowing me to be a part of it. I do appreciate
it and I will say that H.R. 1020, which is a bill to ban pre-dispute
mandatory arbitration clauses in consumer agreements, in employ-
ment agreements, and in franchise or franchisee agreements would
be the ultimate fix of this problem. And the problem is that we are
trying to outsource or privatize these kinds of resolutions, if you
will, by sidestepping the civil process, you know, the courthouse, in
other words.

And when you, you know, I have this vision in my mind of the
courthouse on the square and there is like you can go around the
courthouse in a circle, and then there are all these restaurants
with great breakfasts and great lunches. And you can be there all
day. I am thinking about a hot summer day with the fans just kind
of twirling around lazily. It is a lazy afternoon and nothing else to
do. I hung out on the porch since early morning, did a little fishing
after that. Played some checkers thereafter. Got something to eat
at lunch time.

And now I heard about this great lawyer that is trying this case
over here in the courthouse. I will go over there. And you would
spend your afternoons watching the lawyers. And at that same
courthouse, if you want to know whether or not your neighbor is
beating his wife, how many times that has beat his wife, you can
go to the courthouse and find that. If you need to look at the adop-
tion papers, you just adopted a child, you could find that at the
courthouse. Your real estate deeds, your liens, how many people
have sued you, how many convictions do you have, all of that infor-
mation is at the courthouse.

And at the courthouse, you can’t lie. You cannot lie because you
will get charged with perjury or obstruction. And it is OK to lie to
your neighbor across the fence telling them about that big fish that
you caught or that hole in one that you hit. You know, you can lie
about things like that, but you can’t lie in the courthouse.

Now, arbitration is different. There is no place for a trial, a pub-
lic trial where people can come and enjoy the proceedings. There
are no public records to be viewed. In fact, most folks don’t even,
the public doesn’t even know when there is an arbitration proceed-
ing taking place. And then when the arbitrator rules and he or she
even goes against the National Arbitration Forum rules, which are
advisory, in my opinion, only, not binding in any way, then you
have no meaningful right to appeal the decision.

And so the only thing that I can see that we need to do is what
I have done with my Arbitration Fairness Act of 2008, and again
in the 111th Congress, the H.R. 1020. And I am proud to announce
that there are a number of members of this committee, including
the chairman, who have signed on as cosponsors. I know Mr.
Cummings is on that bill also. And that is the best way to solve
this problem, is that the Sixth Amendment right to a civil trial in
any endeavor or any dispute in excess of $20 needs to be adhered
to.

Mr. KuciNICcH. The gentleman’s time has expired.

Mr. JOHNSON. I yield the balance of my time.

Mr. KuciNicH. Although I will say to the gentleman, and all the
other Members are welcome to return in 1 hour. We are going to
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recess for 1 hour for six votes on the floor of the House. After that
1 hour, I would ask that all Members of the panel return, assuming
that you are able to do that.

And we will then go to one more round of questioning, and it will
be brisk, and then we will conclude the business of this committee.

I want to thank you for your presence here, and this committee
stands in recess for 1 hours.

[Recess.]

Mr. KucINICH. The committee will come to order.

Thank you for waiting. The vagaries of business on Capitol Hill
is that we are always subject to the activities on the floor of the
House. And so we just completed business for the day.

I note that Attorney General Swanson is going to have to leave
at 5 o’clock, so you will be permitted to leave at 5 p.m. in order
to accommodate your flight back to Minnesota. And at 5 o’clock,
you may leave. You know, we are grateful for your presence here,
and the committee will be in touch with you regarding this matter.
We appreciate that you are here. Thank you, Madam Attorney
General. Thank you.

Mr. Kelly, you are required by California statute, California Code
of Civil Procedure, section 1281.96 to publish the results of all your
California consumer arbitrations. But the subcommittee’s inves-
tigation reveals that you don’t publish the results of all of your
California arbitrations involving consumers. You only publish the
results of some of them.

For example, you administered 2,331 California arbitrations filed
against consumers by Columbia Credit Services. But you haven’t
published the results of any of those arbitrations. The explanation
your representative gave our staff is that while California requires
reporting of consumer arbitrations, it does not define the term con-
sumer arbitrations.

Mr. Kelly, tell me, is there any way at all in which an arbitration
filed by Columbia to collect on a consumer debt assigned by MBNA
Bank 1s any less a consumer arbitration than an arbitration filed
by Worldwide Asset Purchasing to collect on a consumer debt as-
signed by MBNA Bank?

Mr. KELLY. Chairman Kucinich, the circumstance you are de-
scribing is accurate. There is no definition in the statute. So you
take a very hazardous course if you make a determination one way
or another.

What we did in that circumstance is we relied on the filers to in-
dicate what is a consumer case and what is not a consumer case.
We didn’t make an independent judgment, review the facts of the
case, and frankly that, in and of itself, could argue against the neu-
trality of the process. So we left it alone. If the filer is designated
as consumer, it was designated as a consumer.

I will point out that even some of our most vocal opponents have
indicated on the record that our filing in California is far superior
and far more complete to many of the other providers of neutral
services, and we can provide that specific reference if you so
choose.

Mr. KuciNicH. Well, I have to say respectfully that what you are
saying defies credibility because contrary to your representative’s
explanations to us, in fact, Mr. Kelly, California does define the
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term consumer arbitrations. This is a quote from section two, the
definitions section of the California ethics standards for neutral ar-
bitrators in contractual arbitration. I am going to put up the docu-
ment. It is a pretty quick read, but what they do is they basically
define consumer arbitration, and it is a pretty succinct definition.

Now, isn’t it really true that all of the Columbia claims are con-
sumer arbitrations? That is under the California act.

Mr. KeLLY. Mr. Chairman, I have to admit I am not intimately
familiar with the California law and the statutes there. Thankfully,
the representative who you are referring to is here today, if you
might give a moment.

Mr. KuciNIcH. I am sorry. That what?

Mr. KeELLY. The representative of our organization that you are
referring to is here today.

Mr. KucINICH. Do you want to confer with somebody?

Mr. KELLY. Yes, if I may.

Mr. KucinicH. What we are going to do, I am going to ask staff
to provide you with a definition of consumer arbitration. I would
like you to look at it a moment. We will wait.

Mr. KELLY. Yes, sir. Thank you.

Mr. KucCINICH. Just take your time.

Mr. KELLY. Mr. Chairman, if I may.

Mr. KucINICH. Yes, the gentleman may proceed. I started off by
asking you a question, so we can frame this properly. What I said
is that contrary to your representative’s explanation to us, Califor-
nia does define the term consumer arbitration. We have just given
you a copy of the definition. And I began to quote from section two,
but since you have read it, I don’t need to do that, and without ob-
jection, section two is going to be included in the record of this
hearing.

[The information referred to follows:]



189

WAIS Document Retrieval

CALIFORNIA CODES
CODE OF CIVIL PROCEDURE
SECTION 1280-1280.2

1280. As used in this title:

{a) "Agreement™ includes but is not limited to agreements
providing for valuations, appraisals and similar proceedings and
agreements between employers and employees or between their
respective representatives.

(b} "Award" includes but is not limited to an award made pursuant
to an agreement not in writing,

{c} "Controversy" means any question arising between parties to an
agreement whether such question is one of law or of fact or both.

{d) "Neutral arbitrator” means an arbitrator who is (1} selected
jointly by the parties or by the arbitrators selected by the parties
or {2) appointed by the court when the parties or the arbitrators
selected by the parties fail to select an arbitrator who was to be
selected jointly by them.

(e} "Party to the arbitration” means a party to the arbitration
agreement :

(1) Who seeks to arbitrate a controversy pursuant to the
agreement;

{2) Against whom such arbitration is sought pursuant to the
agreement; or

{3) Who is made a party to such arbitration by order of the
neutral arbitrator upon such party’s application, upon the
application of any other party to the arbitration or upon the neutral
arbitrator’'s own determination.

(£} "Written agreement” shall be deemed to include a written
agreement which has been extended or renewed by an oral or implied
agreement.

1280.2., Whenever reference is made in this title to any portion of
the title or of any other law of this State, the reference applies to
all amendments and additions thereto now or hereafter made.

Page 1 of
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Mr. KuciNiCH. Now, again, Mr. Kelly, isn’t it true that all of the
Columbia claims are consumer arbitrations under this California
definition?

Mr. KELLY. Under this definition, I couldn’t tell you. This is the
first time I have seen this definition. The definition, Mr. Chairman,
is not the definition at issue.

Mr. KuciNICH. Bear with me on this. The contract is with a con-
sumer party as defined in the standard. Isn’t that right? Isn’t it
right?

Mr. KELLY. I am not following you, Mr. Chairman. I am sorry.

Mr. KuCINICH. The contract that we are talking about here is
with a consumer party. Right?

Mr. KELLY. Which contract are you referring to?

Mr. KucINICH. These are consumer arbitrations. The contract is
with a consumer party. Right?

Mr. KELLY. I haven’t looked at these specific cases.

Mr. KUCINICH. Are you familiar with the Columbia case, the Co-
lumbia cases? You are familiar with the Columbia cases?

Mr. KELLY. I am aware that Columbia cases are at issue in the
San Francisco lawsuit.

Mr. KUCINICH. So we are going back to the definition of con-
sumer arbitration in California, which is where we are focused
here. The contract is with a consumer party in this, in the Colum-
bia cases. The contract in which the debt is incurred is with a con-
sumer party. Correct?

Mr. KELLY. I would disagree if what you are talking about is the
reporting statute. The definition that you have presented here is
not a definition in the statute. I mean, it is inappropriate to take
a random definition of consumer in some unrelated statute.

Mr. KuciNICH. This is right from the California ethics standards
for neutral arbitrators in contractual arbitration.

Mr. KELLY. But it is not

Mr. KucINICH. You know, you can argue with me. You can’t
argue with those words. This is right from that. We didn’t make
that up.

Mr. KELLY. I am not saying that, and I completely agree with
you on that.

Mr. KUCINICH. Are you currently being prosecuted for violations
of this statute?

Mr. KELLY. We are in suit in San Francisco. Yes.

Mr. KuciINICH. So I think it is clear that NAF is violating Califor-
nia law. But why?

Mr. KELLY. Well, that is an issue in the lawsuit and we would
strongly disagree with it. And I am not sure I am making my point
clear, but this is not the reporting statute at issue in the San Fran-
cisco case.

Mr. KuciNICH. The subcommittee staff obtained the case files of
48 NAF arbitrations filed by Columbia. And those files show that
Columbia routinely asked arbitrators to add attorneys fees of 33
percent, despite the fact that the controlling Delaware statute
places an upper limit of 20 percent on attorneys fees. In most of
these cases, Columbia received attorneys fees that violated Dela-
ware law. Now, isn’t it true that your failure to publish the results
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of your Columbia arbitrations in California assists Columbia in
concealing its violations of Delaware law?

Mr. KeELLY. Chairman Kucinich, we can certainly provide you the
information necessary to respond to that. I can’t tell you here today
what the facts are or what the arbitrators decided in those cases.
Frankly, that is a matter of law and not an issue that I am pre-
pared to qualify here one way or another.

Mr. KuciNicH. Well, we are going to take your explanation. We
are going to move on. Columbia is not—but I think that since we
have other members of the committee who have not been able to
come back for this second round, the committee is going to submit
this question in writing and give you the opportunity to answer
succinctly and with some detail in writing. So I want to move to
that and make sure we send a letter to Mr. Kelly.

Mr. KELLY. We would appreciate that, Mr. Chairman. I apologize
for the confusion.

Mr. KuciNicH. Well, we are not confused about this. You know,
Columbia is not the only collection company whose California arbi-
tration results you do not publish, in violation of California law.
Your representative informed our staff that there are others. Do
you know whether or not those other collection companies are also
asking for and obtaining awards of attorney fees that violate Dela-
ware laws?

Mr. KELLY. As we sit here, Mr. Chairman, I don’t have personal
knowledge of that.

Mr. KucINICH. We are going to send you a written request and
we are going to ask you to provide the committee with a list of
companies whose California cases you have not published. And we
appreciate your cooperation with this subcommittee.

Mr. KELLY. You will have the cooperation.

Mr. KucCINICH. Because I just, you know, we just had that discus-
sion.

Now, Mr. Kelly, let’s look at, for a minute I want to look at one
reason why consumers—I am waiting for anybody from your side
who wants to come. I will be glad to yield to them. I am going to
go to a third round now.

Mr. Kelly, let’s look for a minute at one reason why consumers
may not have appeared at one of your consumer arbitrations. In all
of the claim files that the NAF produced to our subcommittee staff,
the only evidence that the consumer knew about the arbitration
was a form statement by the creditor’s attorney that the respond-
ent was, “served with the initial documents required by Rule Six,”
and that “conforms to the requirements of Rule Six and applicable
law.” There is no evidence of who actually performed the service,
who was served, or the documents were served.

Now, in each and every one of these cases, the NAF has abso-
lutely no idea who actually received the service. Isn’t that right?

Mr. KELLY. In response to that, I will say that our rules provide
for service in a number of manners, and the rule is pretty clear on
this. Certified mail can be delivered personally. Proof of that serv-
ice must be provided in order for the case to proceed. The rules are
consistent with those, as I understand it, in the Federal Rules of
Civil Procedure.
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I will note that in most small claims courts, all that needs to be
done is regular mail. Our procedures are far more involved than
that.

Mr. KUCINICH. You need an affidavit, but isn’t it true that there
is no return receipt showing the signature of who actually received
the documents. Isn’t that right?

Mr. KELLY. I would disagree with that.

Mr. KucINICH. There is a return receipt?

Mr. KELLY. In the cases, I certainly can’t speak for every case in
the system, but by and large, we get, if there is certified mail, we
by and large do get a return receipt, as far as I know. Now, obvi-
ously, we would need to go back and we need to look at the specific
cases you are referring to, because I am not familiar with those
specific cases.

Mr. KucINICH. Am I correct that it is NAF’s position that the
adequacy of service is an issue for the arbitrator, and the arbitrator
alone to decide?

Mr. KeLLY. That is correct.

Mr. KuciNicH. Well, I want to see how this works in context. I
am going to ask staff to hand to Mr. Kelly a complaint by a Mr.
Benjamin Guzman who is a respondent in an arbitration handled
by the NAF. He states that he never received any notice of arbitra-
tion and that the person alleged to have received the notice was his
landlord, for whom Mr. Guzman was not on speaking terms at the
time.

The NAF’s official response written by your staff counsel, Mr.
Ryan Chandley, was that the creditor filing the claim required a
proof of service and that “the decision about the adequacy of serv-
ice in this case would be decided by the arbitrator hearing the
case.”

I just want you to walk through this with me. You have the cred-
itor filing the claim, serves Mr. Guzman’s landlord, files a proof of
service saying that the creditor served Mr. Guzman. Mr. Guzman,
no notice of the claim because his landlord didn’t tell him about it.
Mr. Guzman does not appear at the hearing because he doesn’t
know about it. The arbitrator didn’t know that Mr. Guzman was
not s(elerved because the proof of service says Mr. Guzman was
served.

So Mr. Kelly, how can the arbitrator make a decision about ade-
quacy of service? He or she can’t, can they? They don’t have any
time, they don’t have any true information. The only information
an arbitrator has is that Mr. Guzman actually was served.

So when the NAF response that “the decision about the adequacy
of service would be decided by the arbitrator hearing the case,” can
you see how that would seem disingenuous?

Mr. KeLLy. Mr. Chairman, if Mr. Guzman was not properly
served, that is a defense that he can raise in the arbitration and
af(%efense that he should raise with the arbitrator. That is a matter
of law.

Mr. KucinicH. OK. OK, let’s stop right there. You know, these
hearings don’t have to be that formal. He doesn’t know, get it? He
doesn’t even know about it. It went to his landlord who isn’t talk-
ing to him.

Mr. KELLY. So run the string out.
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Mr. KUCINICH. So how do you assert your rights if you don’t even
know that you were cast into some proceeding?

Mr. KELLY. So let’s run the string out, then.

Mr. KucINICH. Help me with this. I am interested.

Mr. KeELLY. Eventually, presumably, Mr. Chandley is here and I
can ask him about the specific case. But let’s just run the logical
string out on that. So Mr. Guzman doesn’t know that he has been
sued, right?

Mr. KucinicH. OK.

Mr. KELLY. Which, by the way, the Boston Globe talks about rou-
tinely in small claims and conciliation court, because there only
mail is required, not certified mail.

Mr. KucINICcH. We are talking arbitration, NAF arbitration.

Mr. KELLY. So let me get back. So then Mr. Guzman at some
point presumably learns that judgment has been entered against
him. Correct?

Mr. KuciNicH. How did that happen?

Mr. KELLY. I assume that some—I don’t know, but I am just, I
am speaking of a hypothetical now because this specific case

Mr. KUCINICH. So you are saying at some point he is going to
find out a judgment was entered against him, but the judgment oc-
curs, one would assume, principally because he wasn’t even in
court, in this arbitration setting to defend himself.

Mr. KELLY. His opportunities are to reopen the case, to move to
vacate the award, to move to amend. He also has an
opportunity——

Mr. KuciNicH. How often does that happen?

Mr. KELLY. He also has an opportunity at the court hearing in
district court when that arbitration award is going to be enforced
to at that point move to set aside the arbitration award.

Mr. KucINICH. Does that happen very often? And if people don’t
know enough to negotiate an arbitration, how are they going to
know or have the resources to negotiate a court appeal?

Mr. KELLY. Well, it isn’t a court appeal. All it is is a hearing to
confirm the arbitration award. But I mean, then you get into your
fundamental policy issue, Mr. Chairman.

Mr. KuciNIcH. Well, let me ask you. You were talking about, you
know, what he can do. How much time does Mr. Guzman have to
set this decision aside?

Mr. KELLY. I would need to consult on that, if I may.

Mr. KuciNicH. How much? Yes, go ahead. Sure.

I yield myself such time as I may consume here.

Mr. KELLY. I am sorry. What was that?

Mr. KuciNIcH. I was just, a committee formality saying we are
going to continue.

Mr. KELLY. Mr. Chairman, I reiterate that I don’t claim to be an
expert in this area of the law. I am advised by the staff counsel
that you spoke with that the time is generally 90 days, but there
ar? exceptional circumstances which can be considered under the
rules.

Mr. KUCINICH. And if the creditor doesn’t file within 90 days and
waits, what happens then to Mr. Guzman?

Mr. KeLLY. Then it would fall under those exceptional cir-
cumstances I previously mentioned.
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Mr. KucINICcH. Mr. Bland, would you like to comment on this?

Mr. BLAND. There is actually, it is a distressing thing about our
court system right now, but there is actually a circuit split, as I un-
derstand it, among the different Federal circuits and also among
the State courts about what happens if the arbitration award is en-
tered, and the consumer has 90 days under the Federal Arbitration
Act and under the vast majority of the State Arbitration Acts. If
they don’t move to vacate the judgment within the 90 days, for ex-
ample, because they don’t know about it, there are a number of
courts which have actually said that they can’t then come in and
challenge any aspect of the award, even service. I mean, there are
some courts that have this terrible catch 22.

Now, there are more courts sort of on the consumer side of this,
but that actually has happened a number of times in courts in
America where even identity theft victims who can prove that it
was never their credit card or whatever have an arbitration award
entered against them, don’t find out about it until after the 90
gafys,dand then when there’s a confirmation proceeding, they can’t

efend.

Mr. KuciNnicH. What happens then?

Mr. BLAND. I mean, it differs from court to court, but there are
a lot of courts——

Mr. KuciNicH. OK, let’s try to help answer the question that I
asked Mr. Kelly. What happens after 90 days?

Mr. BLAND. It depends on what part of the country you are in,
but in a lot of parts of the country, you are nailed down and stuck
with it even if you never got notice. I mean, it depends. There are
parts of the country where you can defend against the confirmation
in court if you have a lawyer, but there are actually a lot of parts
of the country where that sticks. It is incredibly unfair.

Mr. KuciNICH. You heard me lay out the case of Mr. Benjamin
Guzman.

Mr. BLAND. Yes, sir.

Mr. KuciNICH. How many Benjamin Guzmans are out there, do
you think?

Mr. BLAND. Well, there are tons. In my testimony at pages 18 to
20, we set out a whole bunch of examples of instances where there
were terrible service of process, and we gave you a list of 9 or 10
consumer lawyers, not just us. I am not the only person in the
world who says that there are a whole bunch of people who have
come into my office and said, I never got service.

I did a case in the NAF that was a nursing home collections case
where our client was in her 90’s and she had Alzheimer’s, and they
served the house of one of her daughters where she had lived like
four addresses before. I mean, it was incredibly ridiculous service
and then they enter an award of $20,000.

Mr. KuciNICH. Mr. Bland, do you have any idea of how many
people——

Mr. BLAND. Thousands.

Mr. KUCINICH [continuing]. Have had arbitration awards issued
against them without ever receiving notice the arbitration was
going to occur?

Mr. BLAND. It is going to be in the thousands. I mean, it would
be impossible to give you an exact number, but it is going to be
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Mr. KuciNicH. Mr. Kelly, do you have a response to that? Is that
possible that there could be thousands of people out there who
have arbitration awards issued against them without ever receiv-
ing notice that an arbitration was going to occur?

Mr. KELLY. I couldn’t begin to answer that.

Mr. KucinicH. OK. I want to ask you, Mr. Kelly, about the rela-
tionship with the Accretive alleged in Minnesota’s attorney gen-
eral’s suit. I know you have settled this case, but if I am asking
any questions that may bring some new things and you are not
sure, you do have a right not to testify. You would have to assert
it.

You knew at or about the time of the reorganization of the NAF
in which the Agora funds set up by Accretive acquired a 40 percent
ownership interest in your company, that Accretive was acquiring
or had acquired the three largest U.S. debt collection firms, speak-
degl of Mann Bracken, Wolpoff and Abramson, and Eskanos and

er.

And you knew that relationship had to be concealed in order to
maintain the appearance that the NAF was an impartial body with
no ties to the debt collection industry.

I want to show you a slide in which you clearly state your intent
to conceal the true nature of your financial relationships. Put that
slide up, OK? And we are going to give you a copy so you know
exactly what we are talking.

Now, this is a memo from you to Madhu Tadikonda, dated Mon-
day, November 20, 2006. And the relevant part of this memo,
“Madhu, I look forward to working with you, too,” and then you go
on to say, “We remain deeply concerned about walling any deal off,
any deal from Mann Bracken. The shared ownership issue concerns
us on many levels.”

And you go on to say in enumerated paragraph No. 3, that in pa-
rentheses, “No public information concerning Accretive with the
fund that ultimately acquires and holds a minority interest in the
Forum.” And then in a later paragraph, you state, “I cannot over-
state our concern over the Mann Bracken relationship, although I
do not have any solutions off the top of my head,” and this is high-
lighted, “We should certainly plan for unwinding any deal in the
event shared ownership becomes an acute issue.”

Now, if the public knew about the true nature of NAF’s financial
relationships to the largest debt collection companies in the coun-
try, do you think anyone would believe that the NAF was fair or
independent or uncompromised?

Mr. KeLLY. Well, let’s be very clear about the structure here be-
cause I think there are some things in there that can be grossly
misleading. Let me just say this.

Mr. KuciNicH. Well, clarify it for us.

Mr. KeELLY. This is accurate. I will clarify. This is obviously accu-
rate and I did have these concerns. Then I say in there, I want to
put some additional thinking around the structural issues. So we
did. I want to point out that there is no ownership

Mr. KUCINICH. But you are saying you did, but that is not really
reflected in this memo, is it?

Mr. KELLY. No, because there are subsequent—obviously, this
was one of the very first memos in our transactional discussions.
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Mr. KUCINICH. So as we go through this, you are saying that you
have other documentation you could provide to this committee that
you were trying to get to what point?

Mr. KELLY. We can certainly provide more information, but I can
walk you through what was done. Actually, there is nothing par-
ticularly unusual or sinister about it. The first point is that the
ownership of the National Arbitration Forum never changed. There
is no corporate ownership of the National Arbitration Forum. The
same individuals own that entity that always owned that entity.

Some of the assets of the National Arbitration Forum were con-
veyed to an entity Forthright, which I am not the CEO of. Forth-
right, not the National Arbitration Forum, did accept outside inves-
tors, a minority. So the first point that is important to note is this
is a minority.

Mr. KuciNIcH. Were they involved in debt collection?

Mr. KeELLY. Well, let’s qualify that. So that 40 percent was then
sold to approximately 17, there are approximately 17 funds, not 1,
17, that were part of Agora, roughly 17. We can find you the spe-
cific number and provide that.

Mr. KuciNicH. Were you involved in helping to put this deal to-
gether?

Mr. KeLLY. Of those 17, 1 fund was Accretive. All right? So one-
seventeenth of those funds was Accretive that held a minority in-
terest of 40 percent in an entity that was not the National Arbitra-
tion Forum, but that serviced the National Arbitration Forum.

Mr. KuciNicH. How did you end up with Accretive, then? If 16
out of 17 was not involved, then how did Accretive come in and
how did they just so happen to be a debt collection company?

Mr. KeELLY. Well, no. All those funds participated. Agora includes
roughly 17 diverse funds, which include the endowment funds of
four major universities, for example. We can provide you with that
information. But Accretive is just one of those 17 funds in the 40
percent.

Mr. KUCINICH. Are you saying it is just coincidence that you had
a partnership here with a debt collection company?

Mr. KELLY. No. There was no partnership with a debt collector.
Accretive, which is 1 of the 17 funds that bought 40 percent of the
servicing company also has an investment in a company that
services

Mr. KuciNicH. Did you know that? Was that a surprise to you
that they were involved in debt collection?

Mr. KELLY. I am not sure we were aware at the time. I believe
we were aware at the time that they had an investment, but keep
in mind in private equity, it is not uncommon for private equity
funds to have hundreds, in fact thousands of portfolio companies.

Mr. KucCINICH. I understand that. But you know what is interest-
ing about this memo is that, well, you could have mentioned hun-
dreds of different entities. You mention Mann Bracken.

Mr. KELLY. Well, this is the one—the other ones didn’t cause any
concern. This was the one that caused concern, and we went to
great lengths to protect and build in structural systems.

Mr. KUCINICH. So you are saying you made every effort not to
have any relationship with debt collection companies. Is that your
testimony?
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Mr. KeLLy. I would say that is right. I would say that we did
a lot of structural things in order to create Chinese walls and wall
off that small fund from the entity, including after we did the split,
we had a whole segregation team together which weighed all the
practices, separated everything from data bases and phone lines,
went through it. I did not sit on that segregation team.

Mr. KuciNicH. How do you explain this memo, though? Help me.
What was going on?

Mr. KELLY. We had the largest law firm in Minneapolis review
and do a full legal audit on the process.

Mr. KucCINICH. But you are here right now and I have your memo
and I have your words.

Mr. KeLLY. Correct.

Mr. KuciNicH. And I see you mention Mann Bracken, which was
about to be acquired by Accretive, a big debt collection firm. You
mention in your memo that you were concerned about walling any
deal off, any deal from Mann Bracken. OK, we know what that
means.

Then you mention you cannot overstate your concern about the
Mann Bracken relationship, and you say that in the parentheses,
“No public information connecting Accretive with the fund that ul-
timately acquires and holds a minority interest in the Forum.”

Now, you know, anybody who reads that, it is a fair reading that
you were just trying to keep this is a secret. I mean, what was
going on in your mind? Why were you afraid of that?

Mr. KELLY. Actually, for competitive reasons, frankly. My con-
cern was that we would have a difficult time marketing to other
businesses and other entities. That was my concern.

Mr. KucINICH. Because, play this out, why?

Mr. KELLY. Because there was this particular investment, which
is why we protected against it fully to ensure that when we do
make it public, we are able to say we have these protections in
place and this is why it is fair, which is in fact what we did.

Mr. KuciNIicH. What happens to the $42 million——

Mr. KELLY. In fact, it is—and it was public before this. I mean,
we were required to make these disclosures in a number of States.
This is not something that is, frankly, we didn’t think that there
was an issue with it, to be honest, and we still don’t.

Mr. KuciNicH. Well, then what happens to the $42 million that
the Agora fund has invested in Forthright and the NAF? What
happens to that money?

Mr. KeELLY. The money that is invested in Agora? The money
Agora invested into Forthright?

Mr. KuciNicH. That the Agora funds invested in Forthright.
What happens to that, well, the investment in Forthright and the
NAF. What happens to the $42 million?

Mr. KELLY. Are you asking where that $42 million is?

Mr. KuciNicH. What happens to it?

Mr. KELLY. The $42 million by and large was distributed to the
shareholders.

Mr. KucINICH. $42 million distributed to the shareholders. Who
are the shareholders?

Mr. KELLY. The shareholders of Forthright include NAF, Inc., the
Agora Funds, and there is a management pool in there as well.
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Mr. KUCINICH. And are there any other shareholder interests
there that we are talking about that you are aware of?

Mr. KeELLY. Not that I am aware, but we can provide that infor-
mation to you.

Mr. KuciNicH. I would like you to provide to the committee all
the shareholders receiving any of the distribution.

Mr. KeELLY. We would be happy to do that. The information was
freely provided to the attorney general as well. Be happy to provide
that.

Mr. KucinicH. OK.

Now, in Ms. Swanson’s testimony, it was stated that the Small
Business Administration was instrumental in the creation of the
arbitration debt collection conglomerate that she brought charges
against and stymied her investigation into the NAF. Just if you
could help me here, Mr. Kelly. Can you think of any legitimate jus-
tification for using money from the Small Business Administration
to finance the creation of Axiant, which joined together the three
largest debt collection companies in the United States?

Mr. KELLY. Mr. Chairman, I can’t answer that question because
I have no—that question would have to be answered by Axiant or
someone else. I can tell you that the SBA is not a participant in
the Agora Fund. There is no SBA money. There is no SBA money
in the Agora Fund.

Mr. KuciINIicH. Did you have any communications with any rep-
resentatives of the SBA in connection with their response to the in-
vestigation of the Minnesota attorney general?

Mr. KELLY. I in fact have never had any interaction that I am
aware of with the SBA, and neither has anyone from Forthright.

Mr. KUCINICH. Anybody in your company that was directed to
have contact with the SBA, if you didn’t? Do you know anybody in
your company who has?

Mr. KELLY. No, and again, as I said, I wouldn’t imagine there
ever would be because the SBA is not invested in Agora.

Mr. KucINICH. Has anyone in NAF, Inc. had any contact with
the SBA in connection with the——

Mr. KELLY. There is no investment by the SBA there. I think I
can just clarify this. I mean, I don’t mean to be confrontational. I
don’t intend to be. We are out of the business.

Mr. KuciNicH. Can I tell you, you know, I am not a
confrontational person.

Mr. KeLLy. But I will say I think you may misunderstand the
SBA investment. Trust me, I hesitate to speak for the attorney
general, but as I understand it the SBA investment is in a fund
other than Agora. It is in another investment. That investment is,
as far as I know, unrelated to——

Mr. KuciNIcH. Unconnected to Axiant in any way?

Mr. KELLY. It may be, but that is the question I can’t answer.

Mr. KUCINICH. So you are saying as far as the structure of it, you
are not familiar.

Mr. KELLY. Yes, it is not in our structure.

Mr. KuciNICH. But that you never had any connection with, or
meetings with any representatives of the SBA and no one con-
nected with you in any of your capacities had any communication
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with the SBA about the investigative matter at the Minnesota At-
torney General’s Office.

Mr. KeLLY. That is correct, sir.

Mr. KuciNicH. I think that we have covered most of the territory
that we can cover today. We have had a number of witnesses sit
here while Mr. Kelly has had to do most of the work.

Is there anything you would like to say in conclusion? Do you
want to make any final statements before we wrap this up?

Professor, do you want to say anything?

Mr. DRAHOZAL. I don’t think I have anything to add from my
opening statement, which is that the most important thing to me,
it seems to me, is we are evaluating arbitration as a process, we
can’t do it in isolation, that we need to compare it to the alter-
natives. And I would sort of urge the committee to sort of take that
into account.

Mr. KuciNicH. Thank you.

Mr. Bland.

Mr. BLAND. Congressman, I think you have the big picture here
totally. If I could make one suggestion with respect to the Califor-
nia disclosures issues, I think that from the cases that have come
into us and complaints we have gotten from California consumers
and from contacts we have gotten from a bunch of California law-
yers, that the disclosures that have been made leave out, appar-
ently on purpose, two really important things. California was try-
ing to figure out not just who won the case and how many cases
were brought by certain companies, but they were trying to figure
out if the arbitration fees were big in particular cases. And they
were trying to figure out second whether there was a lot of attor-
neys fees being added in, because there are limits under the debt
collection laws about the amount of attorneys fees that are going
to be added in.

And what has happened in a bunch of cases that we have seen
from consumers and other California consumer lawyers have seen
is that a company, a debt collector will bring a claim, say, for
$5,000. Then they have a $1,000 claim for attorneys fees and a
$1,000 claim for arbitration fees. And then they get it all from the
arbitrator. And what shows up on the internet in their disclosures
is claim of $7,000, award $7,000, attorneys fees zero, arbitration
fees zero.

And so it gets bundled in so that the answer a consumer gets,
they get the impression that there is no arbitration fees. They get
the impression that there is no attorneys fees. And the whole point
o}fl the statute asking the question is to get an honest answer to
that.

And I think that if the committee is going to ask some written
questions, I urge you to probe that, because we have gotten a lot
of consumers complaining to us that they feel like the information
that they have seen up there is not accurate.

Mr. KuciNicH. Your point is well taken. And there needs to be
a sorting out of the various fees so we clearly understand which
ones are being bundled in and described as being one thing when
in fact they are the other. It is a point well taken, and in our fol-
lowup questioning, we will do that.

Mr. Naimark.
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Mr. NAIMARK. Only thank you for the opportunity to participate.
We have no further comment.

Mr. KuciNicH. Thank you.

Mr. Kelly, you have been here a long time. You have been a very
busy witness. Is there anything that you would like to say before
we wrap this hearing up?

Mr. KeELLY. No, Chairman Kucinich. Thank you for your time.
And obviously, if there is any additional documents, we would be
happy to provide it, as we have in the past.

Mr. KuciNicH. Well, I know that this has certainly been a dif-
ficult time for NAF. Occasionally, institutions in our society pro-
ceed in a way that sometimes they get the legal system at another
point takes a different view of it, and then everything changes. And
obviously, things are happening like that for NAF.

What we are trying to do with this committee is to look at how
these practices in arbitration affect consumers with these mass
debt collections. And if you put yourself in a position of a consumer
who may not be getting proper information and may not really
know what is going on, it is going to be a very tough time for a
lot of people.

And then you get the issue of financial literacy, which is alto-
gether a different issue which another committee takes up.

So this subcommittee is going to continue to be involved in this.
We will continue to send you some inquiries that we would appre-
ciate your cooperation in helping us find out what we can do to try
to make this system work better for consumers. Certainly, with
your experience, you are probably going to be someone who is in
a position to tell us what can be done to make the system better.

And so we appreciate you taking this time. I want to thank each
and every one of the witnesses here for their participation.

I am Dennis Kucinich, Chairman of the Domestic Policy Sub-
committee. Today’s hearing has dealt with the issue of arbitrations
and the misuse of mandatory arbitration to collect consumer debts.

This committee stands adjourned.

[Whereupon, at 5:35 p.m. the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]
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In connection with the Domestic Policy Subcommittee of the Oversight and Government
Reform Committee’s hearing on July 22, 2009, “Arbitration or ‘Arbitrary’: the Misuse of
Mandatory Arbitration in Consumer Debt Collection”, the Subcommittee submits the following
questions for the hearing record:

1) NAF provided documents to the Subcommittee showing that it administered at least 2,331
California arbitrations filed against consumers by Columbia Credit Services, but NAF has
not published the results of any of those arbitrations as required by California statute. Please
provide a copy of any and all California arbitration claims handled by NAF but not
published, including all 2,331 arbitration claims filed by Columbia Credit Services. For each
claim, please make sure that the following information is listed:

a. The identity of the original creditor of the claim;

b. The identity of the assignee(s) of the claim, if any;

c. The original amount of the claim not including arbitration fees, attorneys fees,

interest, etc.;

d. The amount requested by the party seeking the arbitration award;

e. The amount of attorneys fees requested by the party seeking the arbitration award;

f. The amount awarded by the arbitrator;
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g. The identity of the arbitrator.
h. A copy of the award and/or order.
2) Please provide a copy of all desk hearing lists that relate to the arbitrations requested above.

3) Please provide a list of all companies which have filed California debt collection arbitration
claims with NAF.

4) Please provide documents that list all individuals or corporatc entities that currently hold or
previously held an ownership interest in Forthright, NAF, LLC or NAF, Inc. Provide
documentation which lays out the financial, managerial, and ownership structure of
Forthright, NAF, Inc. and NAF LLC.

5) Please provide a list of all shareholders in Forthright, NAF Inc. and NAF, LLC.

6) Please also provide a list of any and all sharcholders recciving any of the distribution of the
$42,000,000.00 Agora fund investment into NAF and the amounts each shareholder received.

7) Please provide all documents that discuss the nature of the relationship, or concerns about the
relationship, between a) NAF/Forthright, and b) Accretive, Axiant and/or Mann Bracken

The Oversight and Government Reform Committee is the principal oversight committee in
the House of Representatives and has broad oversight jurisdiction as set forth in House Rule X.
An attachment to this letter provides information on how to respond to the Subcommittee’s
request.

We request that you provide these documents as soon as possible, but in no case later than
5:00 p.m. on Thursday, August 13, 2009.

If you have any questions regarding this request, please contact Jaron Bourke, Staff Director,
at (202) 225-6427.

Doano - lincisel

Dennis J. Kucinich
Chairman
Domestic Policy Subcommittee

cc: Jim Jordan
Ranking Minority Member
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Domestic Policy Subcommittee Document Request Instruction Shect

In responding to the document request from the Domestic Policy Subcommittee, Committee on
Oversight and Government Reform, please apply the instructions and definitions set forth below.

Instructions

1. In complying with the request, you should produce all responsive documents in your
possession, custody, or control.

2. Documents responsive to the request should not be destroyed, modified, removed,
transferred, or otherwise made inaccessible to the Subcommittee.

3. 1In the event that any entity, organization, or individual denoted in the request has
been, or is currently, known by any other name than that herein denoted, the request
should be read also to include them under that alternative identification.

4. Each document produced should be produced in a form that renders the document
capable of being copied.
5. When you produce documents, you should identify the paragraph or clause in the

Subcommittee’s request to which the documents respond.

6. Documents produced in response to this request should be produced together with
copies of file labels, dividers, or identifying markers with which they were associated
when this request was issued. To the extent that documents were not stored with file
labels, dividers, or identifying markers, they should be organized into separate folders
by subject matter prior to production.

7. Each folder and box should be numbered, and a description of the contents of each
folder and box, including the paragraph or clause of the request to which the
documents are responsive, should be provided in an accompanying index.

8. It is not a proper basis to refuse to produce a document that any other person or entity
also possesses a nonidentical or identical copy of the same document.

9, If any of the requested informatjon is available in machine-readable or electronic
form (such as on a computer server. hard drive. CD. DVD. memorv stick. or



11,

13.

14,

204

computer backup tape), you should consult with Subcommittee staff to determine the
appropriate format in which to produce the information.

The Committee accepts clectronic documents in lieu of paper productions.
Documents produced in electronic format should be organized, identified, and
indexed electronically in a manner comparable to the organizational structure called
for in (6) and (7) above. Electronic document productions should be prepared
according to the following standards:

(a) The production should consist of single page TIF filcs accompanied by a
Concordance-format load file, an Opticon reference file, and a file defining the fields
and character lengths of the load file.

(b) Document numbers in the load file should match document Bates numbers and
TIF file names.

(c) If the production is completed through a series of multiple partial productions,
field names and file order in all load files should match.

In the event that a responsive document is withheld on any basis, you should provide
the following information concerning thc document: (a) the reason the document is
not being produced; (b) the type of document; (c) the general subject matter; (d) the
datc, author, and addressee; and (e) the relationship of the author and addressee to
each other.

If any document responsive to this request was, but no longer is, in your possession,
custody, or control, you should identify the document (stating its date, author, subject
and recipients) and explain the circumstances by which the document ceascd to be in
your possession, custody, or control.

If a date or other descriptive detail set forth in this request referring to a document is
inaccurate, but the actual date or other descriptive detail is known to you or is
otherwise apparent from the context of the request, you should produce all documents
which would be responsive as if the date or other descriptive detail were correct.

This request is continuing in nature and applies to any newly discovered document.
Any document not produced because it has not been located or discovered by the
return date should be produced immediately upon location or discovery subsequent
thereto.

All documents should be bates-stamped sequentially and produced sequentially. In
the cover letter, you should include a total page count for the entire production,
including both hard copy and electronic documents.

For paper productions, four sets of documents should be delivered: two sets to the
majority staff and two sets to the minority staff. For electronic productions, one
dataset to the majority staff and one dataset to minority staff are sufficient.
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Productions should be delivered to the majority staff in B-349B Rayburn House
Office Building and the minority staff in B-350A Rayburn House Office Building.
You should consult with Subcommittee staff regarding the method of delivery prior to
sending any materials.

Upon completion of the document production, you should submit a written
certification, signed by you or your counsel, stating that: (1) a diligent search has
been completed of all documents in your possession, custody, or control which
reasonably could contain responsive documents; and (2) all documents located during
the search that are responsive have been produced to the Subcommittee or identified
in a privilege log provided to the Subcommittee.
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Detinitions

1. The term “document” means any written, recorded, or graphic matter of any nature
whatsoever, regardless of how recorded, and whether original or copy, including, but
not limited to, the following: memoranda, reports, expense reports, books, manuals,
instructions, financial reports, working papers, records notes, letters, notices,
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers,
prospectuses, interoffice and intra-office communications, electronic mail (email),
contracts, cables, notations of any type of conversation, telcphone calls, meetings or
other communications, bulletins, printed matter, computer printouts, teletypes,
invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills, accounts,
eslimates, projections, comparisons, messages, correspondence, press releases,
circulars, financial statements, reviews, opinions, offers, studies and investigations,
questionnaires and surveys, and work sheets (and all drafts, preliminary versions,
alterations, modifications, revisions, changes, and amendments of any of the
forcgoing, as well as any attachments or appendices thereto). The term also means
any graphic or oral records or representations of any kind (including without
limitation, photographs, charts, graphs, voice mails, microfiche, microfilm, videotape,
recordings and motion pictures), electronic and mechanical records or representations
of any kind (including, without limitation, tapes, cassettes, disks, computer server
files, computer hard drive files, CDs, DVDs, memory sticks, and recordings), and
other written, printed, typed, or other graphic or recorded matter of any kind or
nature, however produced or reproduced, and whether preserved in writing, film,
tape, disk, videotape or otherwise. A document bearing any notation not a part of the
original text is to be considered a separate document. A draft or non-identical copy is
a separate documcnt within the meaning of this term.

2. The term “documents in your possession, custody, or control” means (a) documents
that are in your possession, custody, or control, whether held by you or your past or
present agents, employees, or representatives acting on your behalf; (b) documents
that you have a legal right to obtain, that you have a right to copy, or to which you
have access; and (c) documents that you have placed in the temporary possession,
custody, or control of any third party.

3. The term “communication” means each manncr or means of disclosure or exchange
of information, regardless of means utilized, whether oral, electronic, by document or
otherwise, and whether face-to-face, in a meeting, by telephone, mail, telexcs,
discussions, releases, personal delivery, or otherwise.

4. The terms “and” and “or” shall be construed broadly and cither conjunctively or
disjunctively to bring within the scope of the request any information which might
otherwise be construed to be outside its scope. The singular includes plural number,
and vice versa. The masculine includes the feminine and neuter genders.

5. The terms “person” or “persons” means natural persons, firms, partnerships,
associations, corporations, subsidiaries, divisions, departments, joint ventures,
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proprietorships, syndicates, or other legal, business or government entities, and all
subsidiaries, affiliates, divisions, departments, branches, and other units thereof.

The terms “referring” or “relating,” with respect to any given subject, means anything

that constitutes, contains, embodies, reflects, identifies, states, refers to, deals with, or
is in any manner whatsoever pertinent to that subject.

6
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THE BANKOF NEW YORK MELLON

Carl Krasik
General Counsel

August 20, 2009

By Fedex and Via Email

The Honorable Dennis J. Kucinich

Chairman

Domestic Policy Subcommittee

Committee on Oversight and Government Reform
2157 Rayburn House Office Building
Washington, D.C. 20515-6143

Re: The Bank of New York Melion Corporation

Dear Chairman Kucinich,

I write on behalf of The Bank of New York Mellon Corporation (“BNY Mellon™} in
response to your July 30, 2009 letter addressed to Robert P. Kelly in his capacity as Chairman of
BNY Mellon. In your letter, you request information concerning how BNY Metlon intends to
respond, in the context of consumer debt collecton arbitration provisions, to the fact that the
National Arbitration Forum has announced that it is abandoning the consumer debt arbitration
business and the American Arbitration Association has announced a moritorium on conducting
consumer debt arbitrations. As described below, BNY Mellon’s business model and product mix
is such that consumer debt collection arbitration is not a process we participate in as a matter of
course,

BNY Mellon was formed on July 1, 2007 by the merger of the Bank of New York
Company, Ine. and Mellon Financial Corporation. Our business model differs from a traditional
retail, commercial or investment bank in that we do not {ocus on the broad retail market or
products such as mortgages, credit cards or auto loans. Known as a “bank for banks,” BNY
Mellon’s focus is providing support to other financial institutions around the world. We invest
mutual fund and pension monies and administer their complex “back-office” processes. We also
provide critical infrastructure for the global financial markets by facilitating the movement of
money and securities through the markets, and we provide some financing to other banks. In
sum, BNY Mellon is a global leader in asset management and securities servicing and also has a
significant presence in the wealth management and issuer, clearing and treasury services. BNY
Mellon’s global client base includes financial institutions, corporations, government agencies,
pension funds, endowments, and foundations.

One Wall Street, 10th Floor, New York. NY 10286
T 212 6351204 F 212 6351070 carl krasik@brymelion com
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The Honorable Denis J. Kucinich -2-

Given this specialized focus, BNY Mellon has virtually no “consumer debt” products. In
particular, BNY Mellon does not issue credit or charge cards. BNY Mellon (through its private
wealth management business) does interact with a relatively limited number of high-net-worth
individual clients; however, extensions of credit to such clients contain no provisions concerning
debt co}lection arbitration, and BNY Mellon does not intend to introduce such provisions in the
future.

Please call me at 212-635-1204, or Deputy General Counsel Matthew Biben at 212-635-
1125, if you have any questions regarding the foregoing.

Respectfully yours,

e

— e
( (el
Carl Krasik

General Counsel

cc: The Honorable Jim Jordan
Ranking Minority Member
Domestic Policy Subcommittee

! BNY Mellon often serves as indenture trustee on certain asset-backed securities (*ABS”) issued by other financial
institutions, Some of these ABS are backed by credit card or other consumer-loan receivables. BNY Mellon's
powers are defined by the indenture agreement, strictly limited, and largely confined to ministerial duties, and we
have no authority with respect to the underlying credit agreements between the consumer and the Jending company.
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INTRODUCTION

Millions of consumer purchases take place each year. Occasionaily, these transactions lead to
disagreements between consumers and businesses. These disputes can be resolved by arbitration.
Arbitration is usuaily faster and cheaper than going to court.

The AAA applies the Supplementary Procedures for Consumer-Related Disputes to arbitration clauses
in agreements between individual consumers and businesses where the business has a standardized,
systematic application of arbitration clauses with customers and where the terms and conditions of the
purchase of standardized, consumable goods or services are non-negotiabie or primarily non-
negotiable in most or ali of its terms, conditions, features, or choices. The product or service must be
for personal or household use. The AAA will have the discretion to apply or not to apply the
Supplementary Procedures and the parties will be able to bring any disputes concerning the
application or non-application to the attention of the arbitrator. Consumers are not prohibited from
seeking relief in a small claims court for disputes or claims within the scope of its jurisdiction, even in
consumer arbitration cases filed by the business.
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About the AAA

The American Arbitration Association {AAA) is a not-for-profit, private organization. We offer a broad
range of conflict management services to businesses, organizations and individuals. We also provide
education, training and publications focused on ways of settling disputes out of court.

The AAA's Consumer Rules

The AAA has developed the Supplementary Procedures for Consumer-Related Disputes for
consumers and businesses that want to have their disagreements resolved by arbitrators, People
throughout the world can make use of our services.

Availahility of Mediation
Mediation is also available to help parties resolve their disputes. Mediations are handied under AAA's
Commercial Mediation Procedures.

Administrative Fees

The Association charges a fee for its services under these rules. The costs to the consumer and
business depend on the size and nature of the claims. A fee schedule is included at the end of this
Supplement. In certain cases, fees paid by the consumer are fully refundable if the dispute is settied
before the arbitrator takes any action.

Arbitrator’'s Fees

Arbitrators get paid for the time they spend resoiving disputes. The arbitrator's fee depends on the
type of proceeding that is used and the time it takes. The parties make deposits as outlined in the fee
schedule at the end of this Supplement. Unused deposits are refunded at the end of the case.

GLOSSARY OF TERMS

Claimant
A Ciaimant is the party who files the claim or starts the arbitration. Either the consumer or the
business may be the Claimant.

Respondent
A Respondent is the party against whom the claim is filed. if a Respondent states a claim in
arbitration, it is called a counterclaim. Either the consumer or the business may be the Respondent.

ADR Process
An ADR (Alternative Dispute Resolution) Process is a method of resolving a dispute out of court.
Mediation and Arbitration are the most widely used ADR processes.

Arbitration

in arbitration, the parties submit disputes to an impartial person (the arbitrator) for a decision. Each
party can present evidence to the arbitrator. Arbitrators do not have to follow the Rules of Evidence
used in court.

Arbitrators decide cases with written decisions or "awards." An award is usually binding on the
parties. A court may enforce an arbitration award, but the court’s review of arbitration awards is
limited.

Desk Arbitration
in a Desk Arbitration, the parties submit their arguments and evidence to the arbitrator in writing. The
arbitrator then makes an award based only on the documents. No hearing is heid.

Telephone Hearing

In a Telephone Hearing, the parties have the opportunity to teil the arbitrator about their case during a
conference call. Often this is done after the parties have sent in documents for the arbitrator to
review. A Telephone Hearing can be cheaper and easier than an in Person Hearing.

in Person Hearing

During an in Person Hearing, the parties and the arbitrator meet in a conference room or office and
the parties present their evidence in a process that is similar to going to court. However, an in Person
Hearing is not as formati as going to court.
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Mediation

in Mediation, an impartial person (the mediator) helps the parties try to settle their dispute by reaching
an agreement together, A mediator's role is to help the parties come to an agreement. A mediator
does not arbitrate or decide the outcome.

Neutral
A Neutral is a word that is used to describe someone who is a mediator, arbitrator, or other
independent, impartial person selected to serve as the independent third party in an ADR process.

Case Manager

The Case Manager is the AAA's employee assigned to handle the administrative aspects of the case.
He or she does not decide the case. He or she only manages the case’s administrative steps, such as
exchanging documents, matching schedules, and setting up hearings. The Case Manager is the
parties' contact point for almost ali aspects of the case outside of any hearings.

ADR Agreement
An ADR Agreement is an agreement between a business and a consumer to submit disputes to
mediation, arbitration, or other ADR processes.

ADR Program
An ADR Program is any program or service set up or used by a business to resolve disputes out of
court.

Independent ADR Institution

An independent ADR Institution is an organization that provides independent and impartial
administration of ADR programs for consumers and businesses. The American Arbitration Association
is an independent ADR Institution.

SUPPLEMENTARY PROCEDURES FOR THE RESOLUTION OF CONSUMER-RELATED DISPUTES

C-1. Agreement of Parties and Applicability

(a) The Commercia!l Dispute Resolution Procedures and these Supplementary Procedures for
Consumer-Related Disputes shall apply whenever the American Arbitration Association (AAA) or
its rules are used in an agreement between a consumer and a business where the business has a
standardized, systematic application of arbitration clauses with customers and where the terms
and conditions of the purchase of standardized, consumable goods or services are non-
negotiable or primarily non-negotiable in most or all of its terms, conditions, features, or choices.
The product or service must be for personat or household use. The AAA wili have the discretion tc
apply or not to apply the Supplementary Procedures and the parties will be able to bring any
disputes concerning the application or non-application to the attention of the arbitrator. The AAA's
most current rules will be used when the arbitration is started. If there is a difference between the
Commercial Dispute Resolution Procedures and the Supplementary Procedures, the
Supplementary Procedures will be used. The Commercial Dispute Resolution Procedures may be
found on our Web site. They may aiso be obtained from the Case Manager.

(b) The Expedited Procedures will he used unless there are three arbitrators. in such cases, the
Commercial Dispute Resolution Procedures shall apply.

{c) The AAA may substitute another set of rules, such as the Real Estate or the Wireless industry
Arbitration Rules, for the Commercial Dispute Resolution Procedures in some cases.

{d) Parties can stili take their claims to a small claims court.

C-2. Initiation Under an Arbitration Agreement

(a) The filing party (the "claimant”) must notify the other party {the "respondent"}, in writing, that it
wishes to arbitrate a dispute. This notification is referred to as the "demand” for arbitration. The
demand should:
' briefly explain the dispute,
' list the names and addresses of the consumer and the business,
* specify the amount of money involved,
' state what the claimant wants.
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The claimant must also send two copies of the demand to the AAA at the time it sends the
demand to the respondent. When sending a demand to the AAA, the claimant must attach a copy
of the arbitration agreement from the consumer contract with the business. The claimant must
also send the appropriate administrative fees and deposits. A fee schedule can be found in
Section C-8 at the end of this Supplement.

{b) The AAA shall confirm receipt of the demand to the parties.

(c) The respondent may answer the demand and may also file a counterclaim. The answer must be
sent to the AAA within ten calendar days after the AAA acknowledges receipt of claimant's
demand. The answer must:

' be in writing,

‘ be sent, in duplicate, to the AAA,

* be sent to the claimant at the same time.

' If the respondent has a counterclaim, it must state the nature of the counterciaim, the amount
involved, and the remedy sought.

(d) If no answer is filed within the stated time, the AAA wili assume that the respondent denies the
claim.

(e) The respondent must also send the appropriate administrative fees and deposits. A fee schedule
can be found in Section C-8 at the end of this Supplement. Payment is due ten calendar days
after the AAA acknowledges receipt of claimant's demand.

C-3. fnitiation Under a Submission
Where no agreement to arbitrate exists in the contract between the consumer and the business, the
parties may agree to arbitrate a dispute. To begin arbitration, the parties must send the AAA a
submission agreement. The submission agreement must:

' be in writing,

‘ be signed by both parties,

‘ briefly expiain the dispute,

* list the names and addresses of the consumer and the business,

' specify the amount of money invoived,

' state the solution sought.
The parties should send two copies of the submission to the AAA. They must also send the
administrative fees and deposits. A fee schedule can be found in Section C-8 at the end of this
Supplement.

C-4. Appointment of Arbitrator

immediately after the filing of the submission or the answer, or after the deadline for filing the answer,
the AAA will appoint an arbitrator. The parties will have seven calendar days from the time the AAA
notifies them, to submit any factual objections to that arbitrator's service.

C-5. Proceedings on Documents ("Desk Arbitration”)

Where no claims or counterciaims exceed $10,000, the dispute shali be resolved by the submission of
documents. Any party, however, may ask for a hearing. The arbitrator may also decide that a hearing
is necessary.

The arbitrator will establish a fair process for submitting the documents. Documents must be sent to
the AAA. These will be forwarded to the arbitrator.

C-6. Expedited Hearing Procedures

A party may request that the arbitrator hold a hearing. This hearing may be by telephone or in person,
The hearing may occur even if the other party does not attend. A request for a hearing should be
made in writing within ten calendar days after the AAA acknowledges receipt of a claimant's demand
for arbitration. Requests received after that date will be allowed at the discretion of the arbitrator,

In a case where any party's claim exceeds $10,000, the arbitrator will conduct a hearing uniess the
parties agree not to have one.

Any hearings will be conducted in accordance with the Expedited Procedures of the Commerciai
Dispute Resolution Procedures. These procedures may be found on our Web site. They may also be
obtained from the Case Manager.
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C-7. The Award

(a) Unless the parties agree otherwise, the arbitrator must make his or her award within fourteen
calendar days from the date of the closing of the hearing. For Desk Arbitrations, the arbitrator has
fourteen calendar days from when the AAA sends the finai documents to the arbitrator.

{b) Awards shall be in writing and shall be executed as required by law.

(c) In the award, the arbitrator should apply any identified pertinent contract terms, statutes, and legal
precedents. The arbitrator may grant any remedy, relief or outcome that the parties couid have
received in court. The award shalt be final and binding. The award is subject to review in
accordance with applicable statutes governing arbitration awards.

C-8. Administrative Fees and Arbitrator Fees*

Administrative fees and arbitrator compensation deposits are due from the claimant at the time a case

is filed. They are due from the respondent at the time the answer is due. The amounts paid by the

consumer and the business are set forth below.
*Pursuant to Section 1284.3 of the California Code of Civil Procedure, consumers with a
gross monthly income of less than 300% of the federal poverty guidelines are entitled to a
waiver of arbitration fees and costs, exclusive of arbitrator fees. This law applies to all
consumer agreements subject to the California Arbitration Act, and to ail consumer
arbitrations conducted in California. If you believe that you meet these requirements, you
must submit to the AAA a declaration under of oath regarding your monthly income and the
number of persons in your household. Please contact the AAA’s Western Case Management
Center at 1-877-528-0879, if you have any questions regarding the waiver of administrative
fees. (Effective January 1, 2003}

Administrative Fees

Administrative fees are based on the size of the claim and counterclaim in a dispute. They are based
only on the actuai damages and not on any additional damages, such as attorneys’ fees or punitive
damages. Portions of these fees are refundable pursuant to the Commercial Fee Schedule.

Arbitrator Fees
For cases in which no claim exceeds $75,000, arbitrators are paid based on the type of proceeding
that is used. The parties make deposits as set forth below. Any unused deposits are returned at the
end of the case.

Desk Arbitration or Telephone Hearing $250 for service on the case
in Person Hearing $750 per day of hearing

For cases in which a claim or counterciaim exceeds $75,000, arbitrators are compensated at the rates
set forth on their panel biographies.

Fees and Deposits to be Paid by the Consumer:

if the consumer's claim or counterclaim does not exceed $10,000, then the consumer is responsibie
for one-half the arbitrator’s fees up to a maximum of $125. This deposit is used to pay the arbitrator. It
is refunded if not used.

If the consumer's claim or counterciaim is greater than $10,000, but does not exceed $75,000, then
the consumer is responsible for one-half the arbitrator's fees up to a maximum of $375. This deposit is
used to pay the arbitrator. it is refunded if not used.

If the consumer's claim or counterclaim exceeds $75,000, or if the consumer's claim or counterclaim
is non-monetary, then the consumer must pay an Administrative Fee in accordance with the
Commercial Fee Schedule. A portion of this fee is refundabie pursuant to the Commercial Fee
Scheduie. The consumer must also deposit one-half of the arbitrator's compensation. This deposit is
used to pay the arbitrator. This deposit is refunded if not used. The arbitrator's compensation rate is
set forth on the panel biography provided to the parties when the arbitrator is appointed.

Fees and Deposits to be Paid by the Business:

Administrative Fees:

if neither party's claim or counterclaim exceeds $10,000, the business must pay $750 and a Case
Service Fee of $200 if a hearing is held. A portion of this fee is refundable pursuant to the Commercial
Fee Schedute.
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if either party's claim or counterciaim exceeds $10,000, but does not exceed $75,000, the business
must pay $950 and a Case Service Fee of $300 if a hearing is heid. A portion of this fee is refundable
pursuant to the Commercial Fee Schedule.

If the business's claim or counterclaim exceeds $75,000 or if the business's claim or counterciaim is
non-monetary, the business must pay an Administrative Fee in accordance with the Commercial Fee
Schedule. A portion of this fee is refundable pursuant to the Commercial Fee Schedule.

Arbitrator Fees:
The business must pay for all arbitrator compensation deposits beyond those that are the
responsibility of the consumer. These deposits are refunded if not used.

If a party fails to pay its fees and share of the administrative fee or the arbitrator compensation
deposit, the other party may advance such funds. The arbitrator may assess these costs in the award.

For more information please contact our customer service department at 1-800-778-7879
Rules, forms, procedures and guides are subject to periodic change and updating.
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Statement of Principles of the National Consumer Disputes Advisory Committee

Statement of Principles
Introduction: Genesis of the Advisory Committee

Scope of the Consumer Due Process

Glossary of Terms

Major Standards and Sources

Principle 1. Fundamentally-Fair Process

Principle 2. Access to Information Regarding ADR Program
Principle 3. Independent and Impartial Neutral; Independent Administration
Principle 4. Quality and Competence of Neutrals

Principle 5. Small Claims

Principle 6. Reasonable Cost

Principle 7, Reasonably Convenjent Location

Principle 8. Reasonable Time Limits

Principle 9. Right to Representation

Principle 10. Mediation

Principle 11. Agreements to Arbitrate

Principle 12. Arbitration Hearings

Principle 13. Access to Intormation
Principle 14. Arbitral Remedies

Principle 15. Arbitration Awards
LIST OF SIGNATORIES

STATEMENT OF PRINCIPLES
PRINCIPLE 1. FUNDAMENTALLY-FAIR PROCESS

All parties are entitled to a fundamentally-fair ADR process. As embodiments of fundamental
fairness, these Principles should be observed in structuring ADR Programs.

PRINCIPLE 2. ACCESS TO INFORMATION REGARDING ADR PROGRAM
Providers of goods or services should undertake reasonable measures to provide Consumers with

Sfull and accurate information regarding Consumer ADR Programs. At the time the Consumer
contracts for goods or services, such measures should include (1) clear and adequate notice
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regarding the ADR provisions, including a statement indicating whether participation in the
ADR Program is mandatory or optional, and (2) reasonable means by which Consumers may
obtain additional information regarding the ADR Program. After a dispute arises, Consumers
should have access to all information necessary for effective participation in ADR.

PRINCIPLE 3. INDEPENDENT AND IMPARTIAL NEUTRAL; INDEPENDENT
ADMINISTRATION

1.

Independent and Impartial Neutral. All parties are entitled to a Neutral who is
independent and impartial.

Independent Administration. If participation in mediation or arbitration is mandatory,
the procedure should be administered by an Independent ADR Institution.
Administrative services should include the maintenance of a panel of prospective
Neutrals, facilitation of Neutral selection, collection and distribution of Neutral's fees
and expenses, oversight and implementation of ADR rules and procedures, and
monitoring of Neutral qualifications, performance, and adherence to pertinent rules,
procedures and ethical standards.

Standards for Neutrals. The Independent ADR Institution should make reasonable efforts
to ensure that Neutrals understand and conform to pertinent ADR rules, procedures and
ethical standards.

Selection of Neutrals. The Consumer and Provider should have an equal voice in the
selection of Neutrals in connection with a specific dispute.

Disclosure and Disqualification. Beginning at the time of appointment, Neutrals should
be required to disclose to the Independent ADR Institution any circumstance likely to
affect impartiality, including any bias or financial or personal interest which might affect
the result of the ADR proceeding, or any past or present relationship or experience with
the parties or their representatives, including past ADR experiences. The Independent
ADR Institution should communicate any such information to the parties and other
Neutrals, if any. Upon objection of a party to continued service of the Neutral, the
Independent ADR Institution should determine whether the Neutral should be
disqualified and should inform the parties of its decision. The disclosure obligation of the
Neutral and procedure for disqualification should continue throughout the period of
appointment.

PRINCIPLE 4. QUALITY AND COMPETENCE OF NEUTRALS

All parties are entitled to competent, qualified Neutrals. Independent ADR Institutions are
responsible for establishing and maintaining standards for Neutrals in ADR Programs they
administer.
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PRINCIPLE 5. SMALL CLAIMS

Consumer ADR Agreements should make it clear that all parties retain the right to seek reliefin a
small claims court for disputes or claims within the scope of its jurisdiction.

PRINCIPLE 6. REASONABLE COST

1. Reasonable Cost. Providers of goods and services should develop ADR programs which
entail reasonable cost to Consumers based on the circumstances of the dispute, including,
among other things, the size and nature of the claim, the nature of goods or services
provided, and the ability of the Consumer to pay. In some cases, this may require the
Provider to subsidize the process.

2. Handling of Payment. In the interest of ensuring fair and independent Neutrals, the
making of fee arrangements and the payment of fees should be administered on a rational,
equitable and consistent basis by the Independent ADR Institution.

PRINCIPLE 7. REASONABLY CONVENIENT LOCATION

In the case of face-to-face proceedings, the proceedings should be conducted at a location which is
reasonably convenient to both parties with due consideration of their ability to travel and other
pertinent circumstances. If the parties are unable to agree on a location, the determination should
be made by the Independent ADR Institution or by the Neutral.

PRINCIPLE 8. REASONABLE TIME LIMITS

ADR proceedings should occur within a reasonable time, without undue delay. The rules
governing ADR should establish specific reasonable time periods for each step in the ADR
process and, where necessary, set forth default procedures in the event a party fails to participate
in the process after reasonable notice.

PRINCIPLE 9. RIGHT TO REPRESENTATION

All parties participating in processes in ADR Programs have the right, at their own expense, to
be represented by a spokesperson of their own choosing. The ADR rules and procedures should so

specify.
PRINCIPLE 10. MEDIATION

The use of mediation is strongly encouraged as an informal means of assisting parties in
resolving their own disputes.
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PRINCIPLE 11. AGREEMENTS TO ARBITRATE
Consumers should be given:

a. clear and adequate notice of the arbitration provision and its consequences,
including a statement of its mandatory or optional character;

b. reasonable access to information regarding the arbitration process, including
basic distinctions between arbitration and court proceedings, related costs, and
advice as to where they may obtain more complete information regarding
arbitration procedures and arbitrator rosters;

c. notice of the option to make use of applicable small claims court procedures as an
alternative to binding arbitration in appropriate cases; and,

d. aclear statement of the means by which the Consumer may exercise the option (if
any) to submit disputes to arbitration or to court process.

PRINCIPLE 12. ARBITRATION HEARINGS

1. Fundamentally-Fair Hearing. All parties are entitled to a fundamentally-fair arbitration
hearing. This requires adequate notice of hearings and an opportunity to be heard and to
present relevant evidence to impartial decision-makers. In some cases, such as some small
claims, the requirement of fundamental fairness may be met by hearings conducted by
electronic or telephonic means or by a submission of documents. However, the Neutral
should have discretionary authority to require a face-to-face hearing upon the request of a

party.

2. Confidentiality in Arbitration. Consistent with general expectations of privacy in
arbitration hearings, the arbitrator should make reasonable efforts to maintain the
privacy of the hearing to the extent permitted by applicable law. The arbitrator should
also carefully consider claims of privilege and confidentiality when addressing
evidentiary issues.

PRINCIPLE 13. ACCESS TO INFORMATION

No party should ever be denied the right to a fundamentally-fair process due to an inability to
obtain information material to a dispute. Consumer ADR agreements which provide for binding
arbitration should establish procedures for arbitrator-supervised exchange of information prior to
arbitration, bearing in mind the expedited nature of arbitration.

PRINCIPLE 14. ARBITRAL REMEDIES

The arbitrator should be empowered to grant whatever relief would be qvailable in court under
law or in equity.
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PRINCIPLE 15. ARBITRATION AWARDS

1. Final and Binding Award; Limited Scope of Review. If provided in the agreement to
arbitrate, the arbitrator's award should be final and binding, but subject to review in
accordance with applicable statutes governing arbitration awards.

2. Standards to Guide Arbitrator Decision-Making. In making the award, the arbitrator
should apply any identified, pertinent contract terms, statutes and legal precedents.

3. Explanation of Award. At the timely request of either party, the arbitrator should provide
a brief written explanation of the basis for the award. To facilitate such requests, the
arbitrator should discuss the matter with the parties prior to the arbitration hearing.

INTRODUCTION: GENESIS OF THE ADVISORY COMMITTEE

Recent years have seen a pronounced trend toward incorporation of out-of-court conflict
resolution processes in standardized agreements presented to consumers of goods and
services. Some of these processes (such as mediation and non-binding evaluation)
involve third party intervention in settlement negotiations; others involve adjudication
(binding arbitration). Such processes have the potential to be of significant value in
making dispute resolution quicker, less costly, and more satisfying. !

Yet because consumer contracts often do not involve arm's length negotiation of terms,
and frequently consist of boilerplate language presented on a take-it-or-leave it basis by
suppliers of goods or services, there are legitimate concerns regarding the fairness of
consumer conflict resolution mechanisms required by suppliers. This is particularly true
in the realm of binding arbitration, where the courts are displaced by private
adjudication systems. In such cases, consumers are often unaware of their procedural
rights and obligations until the realities of out-of-court arbitration are revealed to them
after disputes have arisen. 2 While the results may be entirely satisfactory, they may also
fall short of consumers' reasonable expectations of fairness *and have a significant
impact on consumers' substantive rights and remedies. ¢

The use of mediation and other forms of alternative dispute resolution (ADR) by various
state and federal courts has also raised concerns regarding quality, effectiveness and
fairness. The response has been a number of national, state and local initiatives to
establish standards for the guidance and information of courts. Until now, however,
there has been no comparable national effort in the private consumer sphere.

In the spring of 1997, the American Arbitration Association (AAA) announced the
establishment of a National Consumer Disputes Advisory Committee. The stated
mission of the Advisory Committee is:
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To bring together a broad, diverse, representative national advisory committee to
advise the American Arbitration Association in the development of standards
and procedures for the equitable resolution of consumer disputes.

In light of its stated mission, the Advisory Committee's recommendations are likely to
have a direct impact on the development of rules, procedures and policies for the
resolution of consumer disputes under the auspices of the AAA.

The Advisory Committee's recommendations may also have a significant impact in the
broader realm of consumer ADR. A Statement of Principles which is perceived as a
broadly-based consensus regarding minimum requirements for mediation and
arbitration programs for consumers of goods and services may influence the evolution
of consumer rules generally and the development of state and federal laws governing
consumer arbitration agreements. The standards may affect the drafting of statutes and
influence judicial opinions addressing the enforceability of arbitration agreements
pursuant to existing state or federal law. ®

1. See, e.g. , CPR Institute for Dispute Resolution, ADR Cost Savings & Benefit Studies
(Catherine Cronin-Harris, ed. 1994) (summarizing some of the research findings on the
relative advantages ADR may offer). Se also, e.g. , Madden v. Kaiser Foundation Hosp. , 17
Cal. 3d 699, 711, 552 P.2d 1178, 1186 (1976) ("The speed and economy of arbitration, in
contrast to the expense and delay of a jury trial, could prove helpful to all parties....")

2. The arbitration agreement may be included in the "fine print” in a brochure of terms
and conditions inside a box of goods. See, e.g. , Hill v. Gateway 2000, Inc. , 105 F.3d 1147
(7th Cir. 1997) (Customers agreed to computer company's contract terms, including
arbitration agreement, by failing to return merchandise within 30 days). See Age of
Compelled Arbitration , 1997, Wis. L. Rev33, 40-53 (Offering a "cautionary tale” regarding
employment arbitration agreement.)

3. See Mark E. Budnitz, Arbitration of Disputes Between Consumers and Financial
Institutions: A Serious Threat to Consumer Protection , 10 Ohio St. J. On Disp. Res. 267
(1995) (discussing procedural limitations of arbitration in treating consumer disputes
with banks and lenders); Schwartz, supra note 2 (discussing issues relating to adhesion
contracts involving employees and consumers); Jean R. Sternlight, Rethinking the
Constitutionality of the Supreme Court's Preference for Binding Arbitration: A Fresh
Assessment of Jury Trial, Separation of Powers, and Due Process Concerns , 72 Tulane L. Rev.
1 (1997) (discussing due process concerns with binding arbitration under employment
and consumer contracts). See, e.g., Engalla V. Permanente Med. Grp. , 938 P.2d 903 (Cal.
1997) (medical group may not compel arbitration where it administers own arbitration
program, fraudulently misrepresents speed of arbitrator selection process, and the forces
delays); Broemmer V. Abortion Serv. of Phoenix , 840 P.2d 1013 (Az. 1992) (refusing to
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enforce agreement in "adhesion contract” where drafter inserted potentially self-serving
term requiring sole arbitrator of medical malpractice claims to be licensed medical
doctor).

4. See Schwartz, supra note 2, at 60-61 (discussing perceptions regarding relative
damages awards in court and in arbitration), 64-66 (summarizing some statistics on
arbitration awards). See also William W. Park, When and Why Arbitration Matters , in The
Commercial Way to Justice 73, 75 (G.M. Beresfort Hartwell ed., 1997) (" Who interprets
an...agreement will frequently be more significant than what the applicable law says
about the agreement....").

5. See, e.g., Cole v. Burns International Security Services , 105 F.3d 1465 (D.C.Cir, 1997)
(Citing Due Process Protocol for Employment Disputes). The consensus-based approach
of the broadly constituted group reflects the "public interest” model espoused by
Professor Speidel. See Richard E. Speidel, Contract Theory and Securities Arbitration:
Whither Consent? , 62 Brook. L. Rev. 1335 (1996).

SCOPE OF THE CONSUMER DUE PROCESS PROTOCOL

The Consumer Due Process Protocol (Protocol) was developed to address the wide
range of consumer transactions those involving the purchase or lease of goods or
services for personal, family or household use. These include, among other things,
transactions involving: banking, credit cards, home loans and other financial services;
health care services; brokerage services; home construction and improvements;
insurance; communications; and the purchase and lease of motor vehicles and other
personal property.

Across this broad spectrum of consumer transactions, the Protocol applies to all possible
conflicts from small claims to complex disputes. In light of these realities, the Advisory
Committee sought to develop principles which would establish clear benchmarks for
conflict resolution processes involving consumers, while recognizing that a process
appropriate in one context may be inappropriate in another. Therefore, the Protocol
embodies flexible standards which permit consideration of specific circumstances.

In some cases, the AAA is developing or has developed special dispute resolution
policies and procedures governing particular transactional systems. A recent example is
its current initiative with respect to ADR in contracts for health care services. Where the
general principles set forth in this Protocol conflict with more specific standards
developed under the auspices of the AAA or some other independent organization with
relatively broad participation by affected parties, the latter should govern.

There are other transactions that share many of the features of consumer transactions,
such as those involving small businesses and individual employment contracts. While
the Protocol was not developed for specific application to such other transactions, there
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may be circumstances in which the Protocol might be applied by analogy to ADR in
those venues. The Principles articulated here are likely to have an impact on minimum
standards of due process for other ADR systems involving persons of disparate
bargaining power.

Each section of this document is devoted to treatment of a discrete topic concerning
consumer ADR. It begins with a basic Principle that embodies the fundamental
reasonable expectation of consumers as defined by the Advisory Committee. Each
Principle is accompanied by Reporter's Comments that explain the rationale of the
Advisory Committee in the context of other emerging standards. In addition, some
Principles are supplemented by Practical Suggestions for putting the Principles into
practice.

The specific mention of mediation and binding arbitration reflects the current emphasis
on these processes in consumer conflict resolution. The Advisory Commiittee recognizes
that a number of other approaches are being employed to resolve commercial and
consumer disputes, and encourages their use in accordance with the spirit of the
Protocol.

The signatories to this Protocol were designated by their respective organizations, but
the Protocol reflects their personal views and should not be construed as representing
the policy of the designating organizations. Although the following Principles reflect a
remarkable degree of consensus, achieved during the course of several meetings of the
entire Advisory Committee, subcommittee deliberations, exchanges of numerous
memoranda and of five drafts of the Protocol, Advisory Committee members at times
accepted compromise in the interest of arriving at a common ground. As was the case
with the task force which developed the Employment Due Process Protocol , opinions
regarding the appropriateness of binding pre-dispute arbitration agreements in
consumer contracts were never fully reconciled. Like that group, however, the Advisory
Committee was able to address standards for ADR processes within the given context.

GLOSSARY OF TERMS

Consumer

Consumer refers to an individual who purchases or leases goods or services, or contracts
to purchase or lease goods or services, intended primarily for personal, family or
household use.

Provider
Provider refers to a seller or lessor of goods or services to Consumers for personal,
family or household use.

ADR Process
An ADR (Alternative Dispute Resolution) Process is a method for out-of-court
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resolution of conflict through the intervention of third parties. Mediation and arbitration
are two widely used ADR processes.

Mediation

Mediation refers to a range of processes in which an impartial person helps parties to a
dispute to communicate and to make voluntary, informed choices in an effort to resolve
their dispute. A mediator, unlike an arbitrator, does not issue a decision regarding the
merits of the dispute, but instead facilitates a dialogue between the parties with the view
of helping them arrive at a mutually agreeable settlement.

Arbitration

Arbitration is a process in which parties submit disputes to a neutral third person or
persons for a decision on the merits. Each party has an opportunity to present evidence
to the arbitrator(s) in writing or through witnesses. Arbitration proceedings tend to be
more informal than court proceedings and adherence to judicial rules of evidence is not
usually required. Arbitrators decide cases by issuing written decisions or "awards." An
award may or may not be binding on the parties, depending on the agreement to
arbitrate. A "binding” arbitration award may be enforced as a court judgment under the
terms of federal or state statutes, but judicial review of arbitration awards is limited.

Neutral
A Neutral is a mediator, arbitrator, or other independent, impartial third party selected
to intervene in a Consumer-Provider dispute,

ADR Agreement
An ADR Agreement is an agreement between a Provider and a Consumer to submit

disputes to mediation, arbitration, or other ADR Processes. As used in this Statement,
the term includes provisions (sometimes incorporated by reference) in standard
contracts furnished by Providers which signify the assent of the Consumer and Provider
to such processes (although the assent may only be the "generalized assent” typically
given by Consumers to standard terms).

ADR Program
An ADR Program is any program or service established by or utilized by a Provider of

goods and services for out-of-court resolution of Consumer disputes. The term includes
ADR rules and procedures and implementation of administrative structures.

Independent ADR Institution
An Independent ADR Institution is an organization that provides independent and
impartial administration of ADR Programs for Consumers and Providers, including, but

not limited to, development and administration of ADR policies and procedures and the
training and appointment of Neutrals.
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MAJOR STANDARDS AND SOURCES

The Reporter's Comments accompanying these Principles cite a number of existing
standards and sources relied upon by the Advisory Committee. The more frequently
cited standards and sources are set forth below by their full title as well as the
abbreviated title that appears in the Comments.

American Arbitration Association, Commercial Arbitration Rules , July 1, 1996 (AAA
Commercial Rules)

American Arbitration Association, Construction Industry Dispute Resolution Procedures ,
Oct. 15, 1997 (AA A Construction Procedures)

American Arbitration Association, Wireless Industry Arbitration Rules , July 15, 1997
(AAA Wireless Rules)

American Arbitration Association & American Bar Association, Code of Ethics for
Arbitrators in Commercial Disputes (1977) (Code of Ethics for Arbitrators)

Center for Dispute Settlement, Institute of Judicial Admin., Standards for Court-Connected
Mediation Programs (Standards for Court-Connected Programs)

Council of Better Business Bureaus, Inc., Arbitration (Binding) (BBB Arbitration Rules)

CPR-Georgetown Commission on Ethics and Standards in ADR Working Group on
Provider Organizations, Principles for ADR Provider Organizations (Draft of April 4, 1998)
(Principles for ADR Provider Organizations)

Federal Arbitration Act, 9U.S.C." 1-16 (as amended and in effect July 1, 1992) (Federal
Arbitration Act)

Blue-Ribbon Advisory Panel on Kaiser Permanente Arbitration, The Kaiser Permanente
Arbitration System: A Review and Recommendations for Improvement 1 (1998) (Kaiser
Permanente Review and Recommendations)

Joint Committee (American Arbitration Association, American Bar Association and
Society of Professionals in Dispute Resolution) on Standards of Conduct, Standards of
Conduct for Mediators (1994) (Joint Standards for Mediators)

Society of Professionals in Dispute Resolution (SPIDR) Commission on Qualifications,

Ensuring Competence and Quality in Dispute Resolution Practice (Draft Report 1994)(SPIDR
Report on Qualifications)

10
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Society of Professionals in Dispute Resolution (SPIDR) Law and Public Policy
Committee, Mandated Participation and Settlement Coercion: Dispute Resolution as It Relates
to the Courts (1991) (SPIDR Report on Court-Mandated ADR)

Society of Professionals in Dispute Resolution (SPIDR) Commission on Qualifications,
Principles Concerning Qualifications (1989) (SPIDR Principles)

Task Force on Alternative Dispute Resolution in Employment, A Due Process Protocol for
Mediation and Arbitration of Statutory Disputes Arising Out of the Employment Relationship
(1995) (Employment Due Process Protocol)

Uniform Arbitration Act, 7 U.A.A. 1 (1997) (Uniform Arbitration Act)

PRINCIPLE 1. FUNDAMENTALLY-FAIR PROCESS

All parties are entitled to a fundamentally-fair ADR process. As embodiments of fundamental
fairness, these Principles should be observed in structuring ADR Programs.

Reporter's Comments

Users of ADR are entitled to a process that is fundamentally fair. Emerging standards
governing consensual and court-connected ADR programs reflect pervasive concerns
with fair process. See, e.g., III Ian R. Macneil, Richard E. Speidel, & Thomas J.
Stipanowich, Federal Arbitration Law: Agreements, Awards & Remedies Under the Federal
Arbitration Act '32.2.1 (1994) [hereinafter Federal Arbitration Law | (noting "universal
agreement” that arbitrators must provide parties with fundamentally-fair hearing). See
also Kaiser Permanente Review and Recommendations 1 ("As the sponsor of a mandatory
system of arbitration, Kaiser Permanente must assure a fair system to their members,
physicians and staff.”)

Where conflict resolution processes are defined by a written contract, that writing is
often viewed by courts as the primary indicator of the "procedural fairness” for which
the parties bargained. As the Advisory Committee recognized, however, ADR
agreements in most Consumer contracts are “take-it-or-leave-it" contracts which are not
products of negotiation by Consumers. See David S. Schwartz, Enforcing Small Print to
Protect Big Business: Employee and Consumer Rights Claims in an Age of Compelled
Arbitration , 1997 Wis. L. Rev. 33, 55-60 (discussing adhesion dimension of pre-dispute
arbitration agreements in standardized contracts); Kaiser Permanente Review and
Recommendations 28 (noting that many members of a major HMO have no realistic alternative
for medical care). It is possible, therefore, that contracts to which they have generally
assented contain ADR Agreements which fall so far short of Consumers’ reasonable
expectations that they would not have entered into the agreement had they been aware
of the provisions. Thus, although these Principles attempt to enhance the likelihood that
Consumers will have specific knowledge of ADR provisions at the time of contracting,

11
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the Advisory Committee also believed it necessary to describe a baseline of reasonable
expectations for ADR in Consumer transactions. These Principles identify specific
minimum due process standards which embody the concept of fundamental fairness,
including: informed consent; impartial and unbiased Neutrals; independent
administration of ADR; qualified Neutrals; access to small claims court; reasonable costs
(including, where appropriate, subsidized Provider-mandated procedures); convenient
hearing locations; reasonable time limits; adequate representation; fair hearing
procedures; access to sufficient information; confidentiality; availability of court
remedies; application of legal principle and precedent by arbitrators; and the option to
receive a statement of reasons for arbitration awards.

Where provisions in a standardized pre-dispute arbitration agreement fail to meet
Consumers' reasonable expectations, there is authority for the principle that courts may
properly refuse to enforce the arbitration agreement in whole or in part. See Restatement
(Second) of Contracts ' 211 (1981); Broemmer v. Abortion Services of Phoenix, Ltd ., 173 Ariz.
148, 840 P.2d 1013 (1992)(standardized arbitration agreement was unenforceable where
its terms fell beyond patient’s reasonable expectations);, Graham v. Scissor-Tail, Inc., 623
P.2d 165 (Cal. 1981)(arbitration clauses in adhesion contracts are unenforceable if they
are contrary to the reasonable expectations of parties or unconscionable). Cf. Cole v.
Burns International Security Services , 105 F.3d 1465 (D.C. Cir. 1997)(setting forth
minimum due process standards for judicial enforcement of arbitration agreement in the
context of a statutory employment discrimination claim where the employee was
required to enter into the agreement as a condition of employment). Procedural fairness
in Consumer arbitration agreements may also be policed under other principles. See, e.g.,
Stirlen v. Supercuts , 51 Cal. App. 4 ® Supp. 1519, 60 Cal. Rptr.2d 138 (1997)(finding
remedial limits in "adhesive” employment agreement unconscionable); Engalla v.
Permanente Med. Grp., 938 P.2d 903 (Cal. 1997)(arbitration agreement was unenforceable
if there was substantial delay in arbitrator selection contrary to consumer's reasonable,
fraudulently induced, contractual expectations).

Because the Principles in this Protocol represent a fundamental standard of fairness,
waiver of any of these Principles in a pre-dispute agreement will naturally be subject to
scrutiny as to conformity with the reasonable expectations of the parties and other
judicial standards governing the enforceability of such contracts. Assuming they have
sufficient specific knowledge and understanding of the rights they are waiving,
however, Consumers may waive compliance with these Principles after a dispute has
arisen.

PRINCIPLE 2. ACCESS TO INFORMATION REGARDING ADR PROGRAM
Providers of goods or services should undertake reasonable measures to provide Consumers with

full and accurate information regarding Consumer ADR Programs. At the time the Consumer
contracts for goods or services, such measures should include (1) clear and adeguate notice

12
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regarding the ADR provisions, including a statement indicating whether participation in the

ADR Program is mandatory or optional, and (2) reasonable means by which Consumers may

obtain additional information regarding the ADR Program. After a dispute arises, Consumers
should have access to all information necessary for effective participation in ADR.

Reporter's Comments

See SPIDR Report on Qualifications at 9 ("Consumers are entitled to know what tasks the
neutral...may perform and what tasks they are expected to perform in the course of a
particular dispute resolution service.") Cf. SPIDR Principles at 6-7 ("It is the responsibility
of...private programs offering dispute resolution services to define clearly the services
they provide...[and provide information about the program and Neutrals to the
parties.]"); Kaiser Permanente Review and Recommendations 28 (provider of medical
services has duty to provide users with "enough information and facts to allow them to
understand the actual operation of the arbitration system"); Principles for ADR Provider
Organizations 2 . At a minimum, Consumers should be provided with (or have prompt
access to) written information to explain the process. This should include general
information describing each ADR process used and its distinctive features, including:

*the nature and purpose of the process, including the scope of ADR
provisions;

*an indication of whether or not the Consumer has a choice regarding use
of the process;

*the role of parties and attorneys, if any;

*procedures for selection of Neutrals;

*rules of conduct for Neutrals, and complaint procedures;
*fees and expenses;

*information regarding ADR Program operation, including locations,
times of operation, and case processing procedures;

*the availability of special services for non-English speakers, and persons
with disabilities; and,

*the availability of alternatives to ADR, including small claims court.
See, e.g., BBB Arbitration Rules (defining arbitration and the roles of various participants;

providing "checklist” for Consumers preparing for arbitration; setting forth procedural
rules). Cf . Standards for Court-Connected Programs ' 3.2.b. (listing information which

13
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courts sponsoring mediation should provide to program users). See also SPIDR Principles
at 6-7 (listing information which private programs should offer to parties regarding the
program and participating Neutrals). Consumers should also be able to obtain a copy of
pertinent rules and procedures. In the case of binding arbitration provisions, there
should also be a straightforward explanation of the differences between arbitration and
court process. See Principle 11 "Agreements to Arbitrate.” Although the Provider of
goods or services is charged with the responsibility for making certain that Consumers
have access to appropriate information regarding ADR, the Independent ADR
Institution has an important role in this area. The Independent ADR Institution must be
prepared to communicate to the parties all information necessary for effective use of the
ADR process(es), particularly after a dispute arises.

All materials should be prepared in plain straightforward language. As a rule, such
information should be in the same language as the principal contract for goods or
services. See, e.g., N.Y. Pers. Prop. Law ' 427 (McKinney 1997). See also Standards for Court-
Connected Programs ' 3.2.b., Commentary, at 3-4 (If a significant percentage of the
population served is monolingual in a particular language, the material should be
available in that language.)

Practical Suggestions

An example of a creative approach to providing information about Consumer ADR is
provided by a major university medical center's Health Care Dispute Resolution
Program. The medical center provides prospective patients with a written explanation of
mediation and arbitration procedures for resolution of health care-related disputes one
month before they visit the center to complete the remaining paperwork. As the written
materials explain, the program is voluntary; patients are not required to opt for the
procedures as a condition to receiving treatment. Patients may contact the center for
additional information regarding the processes.

For purposes of allowing Consumers access to information about dispute resolution
programs, the AAA makes available an 800 customer service telephone number. In
addition, the AAA, like some other Independent ADR Institutions, also has a World
Wide Web site; it posts its rules and an explanation of its mediation and arbitration
procedures on the Web site.

A panel proposing reforms to a major HMO-sponsored arbitration system
recommended the creation of an "ombudsperson program to assist members in
navigating the system of dispute resolution.” Kaiser Permanente Review and
Recommendations 2.43.

14
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PRINCIPLE 3. INDEPENDENT AND IMPARTIAL NEUTRAL; INDEPENDENT
ADMINISTRATION

1. Independent and Impartial Neutral. All parties are entitled to a Neutral who is independent
and impartial.

2. Independent Administration. If participation in mediation or arbitration is mandatory, the
procedure should be administered by an Independent ADR Institution. Administrative services
should include the maintenance of a panel of prospective Neutrals, facilitation of Neutral
selection, collection and distribution of Neutral's fees and expenses, oversight and
implementation of ADR rules and procedures, and monitoring of Neutral qualifications,
performance, and adherence to pertinent rules, procedures and ethical standards.

3. Standards for Neutrals. The Independent ADR Institution should make reasonable efforts to
ensure that Neutrals understand and conform to pertinent ADR rules, procedures and ethical
standards.

4. Selection of Neutrals. The Consumer and Provider should have an equal veice in the selection
of Neutrals in connection with a specific dispute.

5. Disclosure and Disqualification. Beginning at the time of appointment, Neutrals should be
required to disclose fo the Independent ADR Institution any circumstance likely to affect
impartiality, including any bias or financial or personal interest which might affect the result of
the ADR proceeding, or any past or present relationship or experience with the parties or their
representatives, including past ADR experiences. The Independent ADR Institution should
communicate any such information to the parties and other Neutrals, if any. Upon objection of a
party to continued service of the Neutral, the Independent ADR Institution should determine
whether the Neutral should be disqualified and should inform the parties of its decision. The
disclosure obligation of the Neutral and procedure for disqualification should continue
throughout the period of appointment.

Reporter's Comments

The concept of a fair, independent and impartial Neutral (or Neutral Panel) is enshrined
in Jeading standards governing arbitration and mediation. See Federal Arbitration Act’
10(a)(2); Uniform Arbitration Act’ 12(a)(2); AAA Commercial Rules 12, 13, 14, 19; BBB
Arbitration Rules 6, 8. The Joint Standards for Mediators describe mediator impartiality as
"central” to the mediation process and require mediators to conduct mediation in an
impartial manner. Joint Standards for Mediators , Art. II; Standards for Court-Connected
Programs ' 8.1.a. Similar policies animate standards requiring mediators to disclose
contlicts of interest and to conduct the mediation in a fair manner. Joint Standards for
Mediators , Arts. III, VI; SPIDR Principles , Principles 4.b., c., f.; 6.d., e., i.; Standards for
Court-Connected Programs ' 8.1.b.
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When Neutrals are appointed by a court or other organization, the appointing entity has
an important obligation to ensure their impartiality. This obligation entails a reasonable
level of oversight of Neutral performance. Comments to the Joint Standards for Mediators
indicate that "[w]hen mediators are appointed by a court or institution, the appointing
agency shall make reasonable efforts to ensure that mediators serve impartially.” Joint
Standards for Mediators , Art. I1. The Standards for Court-Connected Programs therefore
require courts to "adopt a code of ethical standards for mediators [covering, among
other things, impartiality and conflict of interest], together with procedures to handle
violations of the code.” Standards for Court-Connected Programs ' 8.1. For these and other
reasons, the integrity and impartiality of the administrative organization is also
important; the growing use of arbitration and mediation in the Consumer context has
also raised issues regarding the administration of such processes. See, e.g., Engalla v.
Permanente Med. Grp., 928 P.2d 903 (Cal. 1997). See generally Edward Dauer, Engalla’s
Legacy to Arbitration , ADR Currents, Summer 1997, at 1; Principles for ADR Provider
Organizations (setting forth general principles of responsible practice for ADR Provider
Organizations, "entities which hold themselves out as offering, brokering or
administering dispute resolution services").

In addition to appointing Neutrals, administering institutions often perform many
functions which have a direct impact on the conduct of the dispute resolution process,
including functions sometimes performed by Neutrals. The consensus of the Advisory
Committee was that the reality and perception of impartiality and fairness was as
essential in the case of Independent ADR Institutions as it was in the case of individual
Neutrals. Thus, the Advisory Committee concluded that when an ADR Agreement
mandates that parties resort to mediation or arbitration, the administering Independent
ADR Institution should be independent of either party and impartial . See, e.g., Kaiser
Permanente Review and Recommendations 31 (recommending, first and foremost, the
"creation of an independent, accountable administrator” for the Kaiser Permanente
arbitration system to counter "perception of bias" raised by "self-administration”). See
also Principles for ADR Provider Organizations (draft standards for organizations
providing ADR services). For this and other reasons, this Principle may be the single
most significant contribution of the Protocol. In the long term, moreover, the
independence of administering institutions may be the greatest challenge of Consumer
ADR.

Broad disclosure of actual or potential conflicts of interest on the part of prospective
Neutrals is critical to the real and perceived fairness of ADR. Although consenting
parties have considerable freedom to choose Neutrals, including those with experience
in a particular industry or profession, the key to informed consent is broad disclosure by
prospective Neutrals. Therefore, a long line of authority under federal and state
arbitration statutes establishes the principle that an arbitrator’s failure to disclose certain
relationships or other facts which raise issues of partiality may result in reversal of an
arbitration award. See generally 111 Federal Arbitration Law Ch. 28 (discussing legal and

16



232

ethical rules governing arbitrator impartiality). The principle of disclosure is embodied
in leading arbitration rules and ethical standards. See AAA Commercial Rule 19, NASD
Code ' 10312; BBB Arbitration Rules 6, 8.

The Joint Standards for Mediators mandate disclosure of "all actual and potential conflicts
of interest reasonably known to the mediator” including any "dealing or relationship
that might create an impression of possible bias.” Joint Standards for Mediators , Art. IIL,
Thereafter, the mediator must await the parties' agreement to proceed with mediation.
The same concerns require mediators to identify and avoid conflicts during (and even
after) mediation. Id. Cf. Employment Due Process Protocol ' C.4. (mediators and arbitrators
have a duty to disclose any relationship which might reasonably constitute or be
perceived as a conflict of interest); SPIDR Principles , Principles 4.b., c., £.; 6.d..e., i.;
Standards for Court-Connected Programs ' 8.1.b.

Although they did not establish it as a requirement under these Principles, most
members of the Advisory Committee endorsed the concept of a "list selection” process
similar to that employed by the AAA. See AAA Commercial Rule 14. Under this process,
the Independent ADR Institution provides each of the parties with lists of prospective
Neutrals and invites the parties to identify and rank acceptable individuals. Mutually
acceptable Neutrals are thereby identified. The AAA approach served as the model for
other ADR standards. See, e.g., Employment Due Process Protocol ' C.3.; Securities Industry
Conference on Arbitration, List Selection Rule (Final Draft, Sept. 18, 1997)(proposed by
SICA as modification to Section 8 of the Uniform Code of Arbitration ); Proposed Rule
Change by National Association of Securities Dealers, File No. SR-NASD097 (proposed
by NASD as modification to Rules 10310 and 10311 of the NASD Code of Arbitration
Procedure). The concern was expressed that the list selection approach may create a
financial tie between Neutrals in the pool and Providers, who will be "repeat players"” in
the ADR Program. Such considerations may mandate, among other things, a larger
panel of Neutrals, rotating assignments, or disclosure of past awards rendered by
arbitrators.

In the interest of informed selection, the Advisory Committee recommends that parties
be provided with or have access to some information regarding recent ADR proceedings
conducted by prospective Neutrals. Cf. Employment Due Process Protocol * B.3
(recommending that parties be provided with names, addresses, and phone numbers of
party representatives in a prospective arbitrator's six most recent cases to aid in
selection).

The dictates of fairness also extend to the conduct of ADR sessions. Thus, for example,
arbitrators generally are forbidden from communicating with parties outside of
hearings. See I1I Federal Arbitration Law ' 32.4. Similarly, standards for mediator conduct
demand impartiality. See, ¢.g., Standards for Court-Connected Programs ' 8.1.
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Although the rules and procedures of an ADR Program and oversight by the
Independent ADR Institution are important in assuring the impartiality of Neutrals, it is
also essential that Neutrals be bound to perform in accordance with recognized ethical
standards. In the case of arbitrators, the leading ethical standard is the Code of Ethics for
Arbitrators in Commercial Disputes (current version). Similarly, ethical standards
governing mediator eligibility also require impartiality. See, e.g., Standards for Court-
Connected Programs ' 8.1. Tt is the responsibility of the Independent ADR Institution to
develop or adopt ethical standards for Neutrals and to ensure that Neutrals understand
and conform to applicable standards.

Some arbitration procedures provide for a "tripartite” panel in which each party
appoints its own “party-arbitrator,” and the two party-arbitrators select a third arbitrator
to complete the panel. See generally 111 Federal Arbitration Law ' 28.4; see also Alan Scott
Rau, Integrity in Private Judging , 38 S. Tex. L. Rev. 485, 505-08 (1997)(noting problems
with party-arbitrator concept). For a number of reasons, the Advisory Committee
believed such practices should be avoided in the Consumer sphere, and that all
arbitrators should be neutral. Cf. Kaiser Permanente Review and Recommendations 42
(expressing serious concerns regarding tripartite panel approach).

Practical Suggestions

Independent ADR Institutions should develop procedures which are appropriate to each
of the ADR Programs they administer. A helpful model for program administrators is
the User Advisory Committee now being utilized by the AAA to establish procedures
and policies for ADR in the areas of employment, construction, health care, and other
transactional settings. Cf. Kaiser Permanente Review and Recommendations 32
(recommending "on-going, volunteer Advisory Committee” comprised of
representatives of various interest groups, including "an appropriate consumer
advocacy organization” to consult in development of arbitration program). Such entities
should provide a forum in which representatives of Consumers and Providers cooperate
in the development and implementation of policies and procedures governing an ADR
program, including selection of Neutrals.

For selection of Neutrals, the Independent ADR Institution might utilize a list procedure
similar to that used by the AAA. The list of prospective Neutrals should include
pertinent biographical information, including the names of parties and representatives
involved in recent arbitration proceedings handled by the prospective Neutral. Cf.
Employment Due Process Protocol ' B.3 (recommending that parties be provided with
names, addresses, and phone numbers of party representatives in a prospective
arbitrator's six most recent cases to aid in selection). Each party should be afforded
discretion to reject any candidate with or without cause. Failing agreement on a Neutral
or panel of Neutrals in this fashion, the Neutral should be appointed by the Independent
ADR Institution, subject to objection for good cause.
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PRINCIPLE 4. QUALITY AND COMPETENCE OF NEUTRALS
All parties are entitled to competent, qualified Neutrals. Independent ADR Institutions are
responsible for establishing and maintaining standards for Neutrals in ADR Programs they

administer.

Reporter's Comments

Organizations providing ADR services for Consumer transactions should have a
continuing obligation to monitor the quality of the services they provide. This obligation
requires that they establish and maintain standards for Neutrals within the program
which are appropriate to the issues or disputes being addressed. The SPIDR
Commission on Qualifications calls upon private as well as public programs offering
ADR services to set and monitor program performance. See SPIDR Principles , Principle
6, at 3-4. Likewise, the Standards for Court-Connected Programs call upon courts to "ensure
that the mediation programs to which they refer cases are monitored adequately...and
evaluated [periodically].” Standards for Court-Connected Programs ' 6.0.

The most critical element in ADR quality control is the establishment and maintenance
of standards of competence for Neutrals within the program. "Competence" refers to
"the acquisition of skills, knowledge and...other attributes” deemed necessary to assist
others in resolving disputes in a particular setting. See SPIDR Report on Qualifications at
6. In 1989, the SPIDR Commission on Qualifications published a list of general skills and
areas of knowledge that should be considered by groups establishing competency
standards. See SPIDR Principles , Principle 11, at 4-7.

While ensuring the competence of Neutrals is always important, it is particularly
“critical in contexts where party choice over the process, program or neutral is limited" a
reality of many Consumer ADR programs. See SPIDR Report on Qualifications at 5; SPIDR
Principles , Principle 3 at 2 (extent to which Neutral qualifications are mandated should
vary by degree of choice parties have over dispute resolution process, ADR Program,
and Neutral). The SPIDR Commission on Qualifications requires private programs to,
among other things, establish clear criteria for the selection and evaluation of Neutrals
and conduct periodic performance evaluations. SPIDR Principles at 3. See also SPIDR
Report on Qualifications at 6 (Neutrals, professional associations, programs and
Consumers should all have responsibility for addressing and assessing Neutral
performance); American Bar Ass'n Young Lawyers Div. & Special Comm. On
Alternative Means of Dispute Resolution, Resolving Disputes: An Alternative Approach, A
Handbook for Establishment of Dispute Settlement Centers 32 (1983) (noting importance of
post-mediation evaluation by administering agency).
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The Advisory Committee concluded that it would be inappropriate (and, probably,
impossible) to set forth a set of universally applicable qualifications for Neutrals in
Consumer disputes. The Advisory Committee’s conclusions parallel those of other
groups establishing broad standards for the conduct of ADR. See, e.g., SPIDR Report on
Quualifications; SPIDR Principles at 1, 2. As the SPIDR Commission on Qualifications
determined, Neutral qualifications are best established by joint efforts of concerned
"stakeholders” in specific contexts. See, e.., Kaiser Permanente Review and
Recommendations 35-36 (recommending involvement of advisory committee in
development of arbitrator qualifications).

It is important for Consumers to have a voice in establishing and maintaining standards
of competence and quality in ADR programs. The SPIDR Commission on Qualifications
recently observed that "consumers...share a responsibility with programs,
[Neutrals]...and associations to join in evaluating and reporting on the performance of
[Neutrals]...and programs and contributing to the development of policies and
standards on qualifications.” SPIDR Report on Qualifications , ' G.2. at 9. See alse SPIDR
Principles , Principle 2 at 2 (private entities making judgments about neutral
qualifications should be guided by groups that include representatives of consumers of
services). Although Neutral expertise is traditionally a hallmark of arbitration, technical
or professional experience often carries with it the perception if not the reality of bias.
From the Consumer's perspective, therefore, an arbitrator who shares the professional or
commercial background of a Provider may not be the ideal judge. See, e.g., Broemmer v.
Abortion Serv. of Phoenix , 840 P.2d 1013 (Ariz. 1992)(adhesion arbitration agreement
provided by abortion clinic which, among other things, required arbitrator to be a
licensed obstetrician/gynecologist, was unenforceable as beyond reasonable expectations
of patient).

An Independent ADR Institution’s responsibility for the qualifications of Neutrals in a
particular Consumer ADR program dictates the development of an appropriate training
program. Ideally, the training should include a mentoring program with experienced
Neutrals as well as coverage of applicable principles of Consumer law. See Mark E.
Budnitz, Arbitration of Disputes Between Consumers and Financial Institutions: A Serious
Threat to Consumer Protection , 10 Ohio St. J. on Disp. Res. 267, 315 (arbitrators need
special legal expertise to address statutory issues respecting consumer claims against
financial institutions). Successful completion of such training should be reflected in the
information on prospective Neutrals furnished to the parties prior to selection. Cf.
Employment Due Process Protocol ' C.2.

The Advisory Committee generally supports the concept of broad choice in selection of
Neutrals, and recognizes the right of Consumers and Providers to jointly select any
Neutral in whom the parties have requisite trust, even one who does not possess all of
the qualifications recommended by an ADR Program. Cf. Employment Due Process
Protocol " C.1.; Standards for Court-Connected Programs ' 13.4 ("Parties should have the
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widest possible latitude in selecting mediators, consistent with public policy."). This
assumes, of course, that both parties have a true choice in the matter, that they are duly
informed about the background and qualifications of the Neutrals proposed, and that all
such Neutrals have made full disclosure of possible conflicts of interest in accordance
with Principle 3.

Practical Suggestions

Elements of effective quality control include the establishment of standards for Neutrals,
the development of a training program, and a program of ongoing performance
evaluation and feedback. Because the requirements of parties will vary with the
circumstances, it will be necessary to establish standards for Neutrals in an ADR
Program with due regard for the specific needs of users of the program. As noted in
connection with Principle 3, a helpful model for program administrators is the User
Advisory Committee now being utilized by the AAA to establish procedures and
policies for ADR in the areas of employment, construction, health care, and other
transactional settings. Such entities could bring Consumer and Provider representatives
together to assist in the development and implementation of programs to train, qualify
and monitor the performance of Neutrals.

PRINCIPLE 5. SMALL CLAIMS

Consumer ADR Agreements should make it clear that all parties retain the right to seek relief in a
small claims court for disputes or claims within the scope of its jurisdiction.

Reporter's Comments

Disputes arising out of Consumer transactions often involve relatively small amounts of
money. Such disputes may be well-suited to resolution by informal ADR processes and
judicial small claims procedures.

Within the judicial system, the least expensive and most efficient alternative for
resolution of claims for minor amounts of money often lies in small claims courts. These
courts typically provide a convenient, less formal and relatively expeditious judicial
forum for handling such disputes, and afford the benefit, where necessary, of the
coercive powers of the judicial system. The Advisory Committee concluded that access
to small claims tribunals is an important right of Consumers which should not be
waived by a pre-dispute ADR Agreement.

Practical Suggestions
Because, for cases involving small amounts of money, parties retain the option of an oral

hearing in small claims court, it may be reasonable for the ADR Agreement to provide
for arbitration of small claims without a face-to-face hearing. Such alternatives may
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include "desk arbitration,” which involves the making of an arbitration award based on
written submissions; proceedings conducted by telephone or electronic data
transmission; and other options. See Principle 12,

Mediation conducted by telephone conference call has also proven effective in resolving
Consumer disputes. At least one major auto manufacturer has successfully used this
technique to resolve warranty claims.

PRINCIPLE 6. REASONABLE COST

1. Reasonable Cost. Providers of goods and services should develop ADR programs which entail
reasonable cost to Consumers based on the circumstances of the dispute, including, among other
things, the size and nature of the claim, the nature of goods or services provided, and the ability of
the Consumer to pay. In some cases, this may require the Provider to subsidize the process.

2. Handling of Payment. In the interest of ensuring fair and independent Neutrals, the making of
fee arrangements and the payment of fees should be administered on a rational, equitable and

consistent basis by the Independent ADR Institution.

Reporter's Comments

A fundamental principle of our civil justice system is that a person should never be
denied access to a court due to an inability to pay court costs. The reality is that the
public justice system is heavily subsidized, and that users pay only a small fraction of
the actual cost of trial and related procedures. Moreover, indigent litigants may be
afforded relief from even these smali fees. This principle has been extended in many
cases to court-connected ADR programs, in which courts defray all or part of the
expenses of mediation or court-connected arbitration. See Standards for Court-Connected
Programs , " 5.1.a, 13.0 ("[c]ourts should impose mandatory attendance only when the
cost of mediation is publicly funded”; "[c]ourts should make mediation available to
parties regardless of the parties’ ability to pay"). According to data from the National
Center for State Courts’ ADR database, approximately 60% of programs did not depend
upon the parties to pay mediator fees for contract and tort cases; no programs charged
user fees for mediation of small claims. See Standards for Court-Connected Programs ' 13.2.,
Commentary, at 13-4,

Similar policies have prompted various private ADR tribunals to institute mechanisms
for waiving filing fees and other administrative expenses in appropriate cases. See, e.g.,
NASD Code 10332 (permitting Director of Arbitration to waive fees or deposits for
parties in securities arbitration); Nazon v. Shearson Lehman Bros., Inc., 832 F. Supp. 1540,
1543 (S.D. Fla. 1993)(employee, although required to bear expenses of pursuing civil
rights claim in arbitration, might seek waiver of fees under NASD rules). One federal
court of appeals recently concluded that to be enforceable with respect to actions under
statutes governing employment discrimination, an arbitration agreement must not
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"require employees to pay either unreasonable costs or any arbitrators’ fees or expenses
as a condition of access to the arbitration forum .” Cole v. Burns Int’l Security Serv. , 105
F.3d 1465, 1482-84 (D.C. Cir. 1997).

Due to the wide range of transactions and the equally broad spectrum of conflict in the
Consumer arena, it is inappropriate to mandate bright-line rules regarding ADR costs.
In determining what is reasonable, consideration should be given to the nature of the
conflict (including the size of monetary claims, if any), and the nature of goods or
services provided. In some cases, it may be possible to fulfill the principle of reasonable
cost by the use of the Internet, the telephone, other electronic media, or through written
submissions. See, e.g., Michael F. Altschul & Elizabeth S. Stong, AAA Develops New
Arbitration Rules to Resolve Wireless Disputes , ADR Currents, Fall 1997, at 6. Abbreviated
procedures may be particularly appropriate in the context of small monetary claims,
where there is always the alternative of a face-to-face hearing in small claims court. See
Principle 5.

In some cases, the need to ensure reasonable costs for the Consumer will require the
Provider of goods or services to subsidize the costs of ADR which is mandated by the
agreement. Indeed, many companies today deem it appropriate to pay most or all of the
costs of ADR procedures for claims and disputes involving individual employees. See
Mei L. Bickner, et al, Developments in Employment Arbitration, 52 Disp. Res. ]. 8 (1997).
The consensus of the Committee was that if participation in mediation is mandated by
the ADR agreement, the Provider should pay the costs of the procedure, including
mediator's fees and expenses. The Committee considered, and ultimately rejected, the
alternative of establishing specific requirements for Provider subsidization of the cost of
arbitration procedures, other than to conclude that the Provider of goods and services
should ensure the consumer a basic minimum arbitration procedure appropriate to the
circumstances.

In some cases, an arbitrator may find it appropriate to defray the cost of Consumer
participation in arbitration by an award of costs. Some lemon laws provide for such
relief. See, e.g., Chrysler Corp. v. Maiocco , 209 Conn. 579, 552 A.2d 1207 (1989)(applying
Connecticut Lemon Law); Walker v. General Motors Corp ., 160 Misc.2d 903, 611 N.Y.S.2d
741 (1994)(applying provision of New York Lemon Law permitting "prevailing
consumer” to receive award of attorney's fees); General Motors Corp. v. Fischer , 140
Misc.2d 243, 530 N.Y.S.2d 484 (1988)(same). In some cases, it may be appropriate for an
arbitrator in a Consumer case to render an award of attorney's fees pursuant to statute
or in other cases where a court might do so. Without such an award, however, the
Committee does not support the proposition that Providers are required to subsidize
Consumers' attorney's fees for ADR.

At the same time, there are legitimate concerns that having the Provider pay all or a
substantial portion of neutral's fees and expenses may undermine the latter's
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impartiality. For this reason, as observed in the Employment Due Process Protocol
"[ijmpartiality is best assured by the parties sharing the fees and expenses of the
mediator and arbitrator.” Employment Due Process Protocol ' 6. See also Stephen J. Ware,
Arbitration and Unconscionability After Doctor's Associates, Inc. v. Casarotto, 31 Wake
Forest L. Rev. 1001, 1023 (1996). But see Alan Scott Rau, Integrity in Private Judging , 38 S.
Tex. L. Rev. 485, 528 (1997). Therefore, the Advisory Committee concludes that
Consumers should have the option to share up to half of the Neutral's fees and expenses.
In addition, unless the parties agree otherwise after a dispute arises, the handling of fee
arrangements and the payment of fees should be conducted by the Independent ADR
Institution. The latter, "by negotiating the parties’ share of costs and collecting such fees,
might be able to reduce the bias potential of disparate contributions by forwarding
payment to the mediator and/or arbitrator without disclosing the parties' share therein .”
Employment Due Process Protocol ' 6.

Some ADR Programs serving Consumers are staffed wholly or partly by unpaid
volunteers. See, e.g. , BBB Arbitration Rules at 2. The use of such programs, including
community dispute resolution centers, may be a satisfactory means of addressing cost
concerns associated with Consumer ADR, particularly in cases involving low stakes.
However, concerns have been expressed by some authorities regarding overdependence
on volunteer Neutrals. See Standards for Court-Connected Programs ' 13.1, Commentary, at
13-2 (warning of dangers of exclusive reliance on volunteers in ADR programs). Care
must be taken by those responsible for overseeing such programs to make certain that
lower cost does not come at the expense of adequately qualified Neutrals.

Practical Suggestions

In the event that an ADR procedure is mandated by the Provider of goods and services
and the Consumer demonstrates an inability to pay all or part of the costs of the
procedure, the Provider should front such costs subject to allocation in the arbitration
award or mediation settlement.

In some cases, it may be possible to fulfill the principle of reasonable cost by the use of
the Internet, the telephone, other electronic media, or through written submissions. See,
e.g., Michael F. Altschul & Elizabeth S. Stong, AAA Develops New Arbitration Rules to
Resolve Wireless Disputes , ADR Currents, Fall 1997, at 6.

PRINCIPLE 7. REASONABLY CONVENIENT LOCATION

In the case of face-to-face proceedings, the proceedings should be conducted at a location which is
reasonably convenient to both parties with due consideration of their ability to travel and other
pertinent circumstances. If the parties are unable to agree on a location, the determination should

be made by the Independent ADR Institution or by the Neutral.

Reporter's Comments
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The Advisory Committee concludes that ADR proceedings should take place at a
location that is reasonably convenient to all parties.

Flexibility in choosing a hearing location is a theoretical advantage of consensual conflict
resolution, permitting minimal cost and inconvenience to all parties. On the other hand,
location terms may put one party at a great disadvantage, significantly increasing the
cost and logistical complexity of dispute resolution. This is particularly true with regard
to binding arbitration, which may involve the participation of multiple witnesses as well
as the parties and their representatives. S ee III Federal Arbitration Law ' 32.8.3.

Typically, contractual agreements which provide that arbitration hearings will be
conducted in a particular place are honored by the courts. See, e.g., Management Recruiters
Int’l, Inc. v. Bloor , 129 F.3d 851 (6 t Cir. 1997)(under Federal Arbitration Act, forum
expectations of parties in arbitration agreement are enforceable, and may not be upset
by state law); Bear Stearns & Co. v. Bennett , 938 F.2d 31, 32 (2 ™ Cir. 1991)(noting "prima
facie validity” of forum-selection clauses, including those in arbitration agreements);
Snyder v. Smith , 736 F.2d 409, 419 (7th Cir.), cert. denied, 469 U.S. 1037, 105 S. Ct. 513, 83
L. Ed.2d 403 (1984)(courts must give effect to freely-negotiated arbitration clause in
commercial agreement). See II Federal Arbitration Law ' 24.2.3.4 (discussing Federal
Arbitration Act ). Cf. Carnival Cruise Lines, Inc. v. Shute , 449 U.5.585,111 S.Ct. 1522, 113 L.
Ed. 2d 622 (1991)(judicial forum selection clause in terms on cruise ship passenger ticket
enforceable); M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1,92 S. Ct. 1907. 32 L.Ed.2d
(1972)(judicial forum selection clause is prima facie valid and should be enforced unless
enforcement is shown by the resisting party to be unreasonable under the
circumstances).

The same is true of cases where the parties agree to a process for selecting location, such
as that provided by the AAA Rules . See, e.g., AAA Commercial Rule 11. There is authority
for pre-award challenges to location selection mechanisms. Aerojet-General Corp. v. AAA,
478 F.2d 248 (9th Cir. 1973)(pre-award judicial review appropriate where choice of
arbitration locale not made in good faith and one or more parties are faced with severe
irreparable injury). Again, however, such action is likely to be deemed appropriate only
in extreme cases. See Seguro de Servicio de Salud v. McAuto Systems , 878 F.2d 5, 9 n.6 (1st
Cir. 1989); S.]. Groves & Sons Co. v. AAA, 452 F. Supp. 121, 124 (D. Minn. 1978).

Some courts, however, have identified limits on locational designations in judicial forum
selection provisions. See Mark E. Budnitz, Arbitration of Disputes Between Consumers and
Financial Institutions: A Serious Threat to Consumer Protection , 10 Ohio St.J. on Disp. Res.
267, 292; David S. Schwartz, Enforcing Small Print to Protect Big Business: Employee and
Consumer Rights Claims in an Age of Compelled Arbitration , 1997 Wis. L. Rev. 36, 121 n.366.
Forum selection clauses may be overcome if it can be demonstrated that their
incorporation in the contract was the result of fraud, undue influence, or an extreme
disparity in bargaining power, or if the selected forum is so inconvenient that it would
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effectively deprive a party of a day in court. See, e.g., Kubis & Persyk Assoc., Inc. v. Sun
Microsystems, Inc ., 146 N.J. 176, 188-97, 680 A.2d 618, 624-29 (1996)(reviewing cases and
recognizing limits on enforceability of forum selection clauses); Moses v. Business Card
Expr., Inc ., 929 F.2d 1131, 1136-39 (6 * Cir.), cert. denied, 502 U.S. 821, 112 5. Ct. 81, 116
L.Ed.2d 54 (1991)(in considering change of venue motion, forum selection clause must
be considered along with convenience of parties and witnesses and overall fairness);
Hoffman v. Minuteman Press Int’l, Inc., 747 F. Supp. 552 (W.D. Mo. 1990)(denying venue
change in accordance with forum selection agreement on basis of extreme hardship and
alleged fraud in the inducement); Cutter v. Scott & Fetzer Co ., 510 F. Supp. 905, 908 (E.D.
Wis. 1981)(refusing to enforce forum selection clause on basis of state Fair Dealership
Law, and observing that clause was not the subject of negotiation). See also Restatement
(Second) of Conflict of Laws ' 80 (1969)(agreement regarding place of action will be given
effect unless it is unfair or unreasonable); Benjamin Levin & Richard Morrison, Kubis
and the Changing Landscape of Forum Selection Clauses, 16 Franchise. L.J. 97
(1997)(discussing trend to limit enforceability of forum selection clauses in franchise
agreements by statute and case law); Donald B. Brenner, There is a Developing Trend
Among Courts of Making Choice of Forum Clauses in Franchise Agreements Presumptively
Invalid , 102 Com. L.J. 94 (1997)(same).

In the course of finding a judicial forum selection provision in a form franchise
agreement presumptively invalid, the New Jersey Supreme Court recognized that the
following factors may be relevant to enforceability: (1) whether the provision is the
product of arm's length negotiations or is effectively imposed by a party with
disproportionate bargaining power; and (2) whether the provision provides an "indirect
benefit to...[the stronger party by making] litigation more costly and cumbersome for
economically weaker...[parties] that often lack the sophistication and resources to litigate
effectively a long distance from home." Kubis , 146 N.J. at 193-94, 680 A.2d at 626-27. See
also Model Choice of Forum Act ' 3(4) Comment (1968)("A significant factor to be
considered in determining whether there was an abuse of economic power or other
unconscionable means’ [sufficient to deny enforcement to a forum selection clause] is
whether the choice of forum agreement was contained in an adhesion, or take-it-or-
leave-it' contract.”).

Such considerations may also affect the enforceability of an agreement to arbitrate. See
Patterson v. ITT Consumer Financial Corp., 14 Cal. App. 4™, 1659, 18 Cal. Rptr.2d 563
(1993)(arbitration provisions in loan agreements requiring California consumers to
arbitrate in Minnesota were unconscionable).

Similar concerns have led some states to enact laws placing geographical limitations on
the situs of arbitration. See, e.g. , Hambell v. Alphagraphics Franchising Inc., 779 F. Supp.
910 (E.D. Mich. 1991)(provision in franchise agreement for arbitration to take place
outside state is void and unenforceable under Mich. Stat. Ann. ' 19.854(27)(£)(1984));
Donmoor, Inc. v. Sturtevant , 449 So.2d 869 (Fla. Ct. App. 1984)(clause in contract
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providing for arbitration in another state is unenforceable). Of course, such laws may be
preempted by federal substantive law within the scope of the Federal Arbitration Act . See
Levin & Morrison, supra, at 115-16.

In light of concerns such as the foregoing which are also relevant in the consumer arena,
the Advisory Committee concluded that contractual ADR provisions should include a
commitment to conduct ADR at a "reasonably convenient location.” Some members of
the Advisory Committee favored setting an arbitrary mileage limit (i.e. "no more than 50
miles from the place where the transaction occurred™) while others advocated the
nearest large city. Others pointed out that parties sometimes relocate. There was general
agreement, however, that an agreed-upon process for independent determination of the
locale if the parties fail to agree would be fair and equitable to both parties. See, e.g., AAA
Rule 11; Uniform Code of Arbitration ' 9; NASD Code of Arbitration Procedure’ 10315. A
similar function may be performed by the arbitrator or other duly appointed Neutral.
(The AAA Rules already accord arbitrators the authority to set specific sites for
arbitration hearings. See AAA Rule 21.)

In many cases, it may be possible to minimize the need for long distance travel and
attendant expenses through the use of telephonic communications and submission of
documents. An example of the application of such devices is the Expedited Procedures
of the AAA Rules , which are generally applied to claims of $50,000 or less. See AAA Rules
9, 53-57. See also Uniform Code of Arbitration ' 2. Telephonic mediation has long been a
feature of some lemon law programs, and is currently being used in Consumer ADR by
the National Futures Association (NFA). The National Association of Securities Dealers
(NASD) is currently conducting a pilot program utilizing telephonic mediation.

Recent projects sponsored by the Better Business Bureau, the American Arbitration
Association, and other organizations suggest the possibilities of online conflict
resolution for online transactions as well as other kinds of disputes. See generally George
H. Friedman, Alternative Dispute Resolution and Emerging Online Technologies: Challenges
and Opportunities , 19 Hastings Comm. & Ent. L.]J. 695 (1997).

If, as proposed, Consumers have the alternative of pursuing relief in a small claims court
of competent jurisdiction, many concerns associated with long distance travel will be
obviated with regard to small claims.

Practical Suggestions

Unless a convenient location can be specifically identified in the ADR agreement, the
location should be left to the agreement of the parties after a dispute has arisen. The
rules governing ADR under the agreement should establish a process for determination
of the location by an independent party (such as a Neutral or the Independent ADR
Institution) if the parties cannot agree on a location.
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In some cases, it may be reasonable to conduct proceedings by telephone or electronic
data transmission, with or without submission of documents. See, e.g., Principle 12. Such
options may be particularly desirable in the case of arbitration of small claims, since the
parties have the choice of going to small claims court. See Principle 5.

PRINCIPLE 8. REASONABLE TIME LIMITS

ADR proceedings should occur within a reasonable time, without undue delay. The rules
governing ADR should establish specific reasonable time periods for each step in the ADR
process and, where necessary, set forth default procedures in the event a party fails to participate
in the process after reasonable notice.

Reporter's Comments

A primary impetus for conflict resolution outside the court system is the potential for
relatively speedy and efficient resolution of disputes. From the Consumer's perspective,
moreover, the expectation of a reasonably prompt conclusion is likely to be, along with
cost savings, the leading perceived advantage of consensual mediation or arbitration. See
Madden v. Kaiser Foundation Hospitals , 17 Cal.3d 699, 711, 131 Cal. Rptr. 882, 552 P.2d
1178 (1976)(speed and economy of arbitration, in contrast to the expense and delay of
jury trial, could prove helpful to all parties).

The principle of relatively prompt, efficient conflict resolution underlies standards
governing the conduct of Neutrals. Mediators are admonished that "[a] quality process
requires a commitment by the medjiator to diligence...." Joint Standards for Mediators , Art.
VL. The Joint Standards for Mediators also comment that "[m]ediators should only accept
cases when they can satisfy the reasonable expectations of the parties concerning the
timing of the process." Id.

A basic requirement is that the rules governing ADR establish and further the basic
principle of conflict resolution within a reasonable time. This means not only that the
rules should set forth specific time periods for various steps in the ADR process, but that
default rules come into play if a party fails to participate in the manner required by the
rules after due notice. This principle is embodied in leading ADR standards, including
the AAA Commercial Rules . See, e.g., Rules 6, 8, 11, 13, 14, 15, 21, 35, 36, 41. See also BBB
Arbitration Rule 27 ("BBB shall make every effort to obtain a final resolution of your
complaint within 60 days, unless state or federal law provides otherwise. This time
period may be extended at the request of the customer.").

Of course, it is not enough that the agreement places strict time limitations on
procedural steps if these limitations are not effectively enforced a likely occurrence
when an ADR Program is not independent of the Provider. Extreme disparity between
stipulated time limits and actual practice under arbitration rules may render an
arbitration agreement unenforceable, as discussed at length in a recent California
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Supreme Court decision. See generally Engalla v. Permanente Med. Grp., Inc., 938 P.2d 903
(Cal. 1997). The court pointedly observed,

[M]any large institutional users of arbitration, including most health maintenance
organizations (HMO's), avoid the potential problems of delay in the selection of
arbitrators by contracting with neutral third party organizations, such as the American
Arbitration Association (AAA). These organizations will then assume responsibility for
administering the claim from the time the arbitration demand is filed, and will ensure
the arbitrator or arbitrators are chosen in a timely manner.

Id. at 975-76. In response to this decision, Kaiser appointed an advisory panel to propose
reforms to its arbitration program. See Kaiser Permanente Review and Recommendations 33-
34 (recommending establishment of and adherence to stated arbitration process
deadlines).

Similarly, courts interpreting state lemon laws have acknowledged the right of
Consumers to forgo arbitration and sue in court when the statutory period for the lemon
law remedy elapsed without a remedy through no fault of their own. See, e.g., Harrison v.
Nissan Motor Corp., 111 F.3d 343 (3 ¢ Cir. 1997)(court suit permissible where BBB failed
to conduct arbitration within stipulated period); Ford Motor Co. v. Ward , 577 So.2d 641
{1991)(Consumer not required to exhaust arbitration procedures before bringing suit
where dealer made jt impossible for Consumer to arbitrate).

Practical Suggestions

When a Consumer dispute involves a small amount of money and relatively
straightforward issues, it is reasonable to assume that an out-of-court resolution of such
issues should be relatively quick. In such cases, it may be appropriate to develop
expedited procedures and to set outside time limits on ADR Processes. Thus, for
example, "Fast Track" arbitration procedures for construction disputes provide that
"[t]he arbitration shall be completed by settlement or award within sixty (60} days of
confirmation of the arbitrator's appointment, unless all parties agree otherwise or the
arbitrator extends this time in extraordinary cases . . .." AAA Construction Procedures , ' F-
12, The rules also require the award to be rendered within seven days from the closing
of the hearing. See id., ' F-11.

Similarly, the AAA Wireless Rules set forth Fast Track procedures for matters involving
less than $2,000 in claims or counterclaims. The Fast Track contemplates a "desk”
arbitration procedure involving a hearing on documents; a limit of one seven-day
extension on the time to respond to a claim or counterclaim; notice by telephone,
electronic mail and other forms of electronic communication and by overnight mail,
shortened time limits to select an arbitrator; no discovery except in extraordinary cases;
a shortened time limit for rendition of award; and a time standard which sets a goal of
45 days from appointment of the arbitrator to award.
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PRINCIPLE 9. RIGHT TO REPRESENTATION

All parties participating in processes in ADR Programs have the right, at their own expense, to
be represented by a spokesperson of their own choosing. The ADR rules and procedures should so

specify.

Reporter's Comments

The right to be counseled by an attorney or other representative is an important one that
is frequently reflected in standard rules governing ADR proceedings. See, e.g., AAA
Commercial Rule 22; NASD Code ' 10316; BBB Arbitration Rule 9.

The Advisory Committee adapted pertinent provisions of the Employment Due Process
Protocol . See Employment Due Process Protocol ' B.1.

In the interest of full disclosure of potential conflicts of interest on the part of Neutrals,
the Advisory Committee recommends that the names and affiliations of lawyers and
other representatives of each party be communicated to prospective Neutrals and to all
parties prior to selection of Neutrals.

As previously noted, the Advisory Committee recognizes that the cost of legal services
should be borne by the parties who are receiving the services, and Providers should not
be expected to subsidize the cost of legal representation for Consumers. There may,
however, be situations where an arbitrator awards attorney's fees in circumstances
where they would be available in court. See Commentary to Principle 6.

The Advisory Committee recognizes that the involvement of non-attorney
representatives in some forms of binding arbitration has raised issues respecting the
unauthorized practice of law. The Committee takes no position regarding these issues.

Practical Suggestions

Although the cost of legal services should be borne by the parties who are receiving the
services, Independent ADR Institutions should provide Consumers with information
regarding referral services and other institutions which might offer assistance in locating
and securing competent spokespersons, such as bar associations, legal service
associations, and Consumer organizations.
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PRINCIPLE 10. MEDIATION

The use of mediation is strongly encouraged as an informal means of assisting parties in
resolving their own disputes.

Reporter's Comments

The increasing popularity of mediation has been a primary impetus for the revolution in
conflict resolution approaches. Mediation describes a range of processes in which an
impartial person helps disputing parties to communicate and to make voluntary,
informed choices in an effort to resolve their dispute. The rapid growth of mediation
may be attributed to its informality, flexibility, and emphasis on the particular needs of
disputing parties. For this reason, mediation is uniquely adaptable to a wide spectrum of
controversies.

The widespread use of mediation in court-connected programs inspired the
development of a set of national standards for such endeavors. See generally Standards for
Court-Connected Programs .

Parallel developments are occurring in the private sphere. Recently, the leading
standard construction industry contract was modified to require mediation as an
element in project conflict resolution, necessitating modification of related AAA rules.
See AAA Construction Procedures .

Advisory Committee members agreed that mediation should be encouraged as a
valuable intervention strategy, but differed as to the propriety and reasonableness of
Provider-drafted ADR Agreements in Consumer contracts which require Consumers to
participate in mediation. Those unopposed to such provisions, a majority of Advisory
Committee members, noted that mediation offers significant potential advantages and
relatively few risks to participants. Particularly where the Provider subsidizes
mediation, they reasoned, the prospective benefits to Consumers far outweigh the costs.
Those expressing concerns regarding "mandatory” mediation adhere to the view that the
choice to participate in settlement discussions should be made voluntarily, and only
after contflict arises. Other concerns relate to the cost of mediation, the quality of
mediators, the likelihood that not all disputes will be appropriate for mediation, and the
lack of understanding of mediation processes (including an understanding of the role of
the neutral intervener) on the part of many Consumers. Cf. Standards for Court-Connected
Programs ' 5.0 (courts should impose mandatory attendance in court-connected
mediation only when the cost of mediation is publicly funded, the mediation program is
of high quality, and other requirements are met); SPIDR Report on Court-Mandated ADR
at 2-3.

Encouragement of the use of mediation involves, among other things, educating
Consumers and their attorneys about the process. See Principle 2 "Access to Information
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Regarding ADR Program." See also SPIDR Principles at 6 ("It is the responsibility
of...private programs offering dispute resolution services to define clearly the services
they provide...[and provide information about the program and neutrals to the
parties.]"). At a minimum, Consumers should be provided with (or have immediate
access to) written information to explain mediation. As a rule, such information should
be in the same language as the principal contract for goods or services. Cf. Standards for
Court-Connected Programs ' 3.2.b., Commentary, at 3-4 (If a significant percentage of the
population served is non-English-speaking, the material should be available in other
languages as well.) See Principle 2.

Education of users should also include some treatment of the distinctive styles and
strategies employed by mediators. Today, mediators handling commercial disputes
sometimes employ a facilitative, non-directive approach to problem-solving; in other
situations, a more directive approach may be employed. See generally Leonard L. Riskin,
Understanding Mediators” Orientations, Strategies, and Techniques: A Grid for the Perplexed , 1
Harv. Negotiation L. Rev. 7 (1996)(providing a graphic tool for analyzing mediator
approaches). Participants need to decide in advance of selection the approach they want
a mediator to adopt. The Independent ADR Institution should advise the parties
regarding the possibility of interviewing prospective mediators regarding qualifications
and style, and help to arrange such interviews.

Practical Suggestions

As referenced in Principle 5, mediation conducted by telephone conference call has
proven to be an effective, economical method of resolving Consumer disputes where in-
person mediation may not be feasible.

SPECIAL PROVISIONS RELATING TO BINDING ARBITRATION
PRINCIPLE 11. AGREEMENTS TO ARBITRATE
Consumers should be given:

a. clear and adequate notice of the arbitration provision and its consequences,
including a statement of its mandatory or optional character;

b. reasonable access to information regarding the arbitration process, including
basic distinctions between arbitration and court proceedings, related costs, and
advice as to where they may obtain more complete information regarding
arbitration procedures and arbitrator rosters;

c. notice of the option to make use of applicable small claims court procedures as an
alternative to binding arbitration in appropriate cases; and,

d. a clear statement of the means by which the Consumer may exercise the option (if
any) to submit disputes to arbitration or to court process.
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Reporter's Comments

In convening the Advisory Committee which developed this Protocol, the AAA
requested that the Committee focus its attention upon due process standards for the
conduct of Consumer ADR processes and not directly address the process of forming an
agreement to mediate or to arbitrate. Committee deliberations revealed a range of
opinions regarding the use of pre-dispute binding arbitration agreements in Consumer
contracts. Without taking a position on the appropriateness of such agreements, the
Committee developed Principle 11 with the intended purpose of providing guidance to
the AAA and similar Independent ADR Institutions in the development of specific
arbitration programs within the context of existing law enforcing pre-dispute arbitration
agreements. Within this context, Principle 11 emphasizes the importance of knowing,
informed assent to arbitration agreements.

Practical Suggestions

Consumers should have clear and adequate notice of the arbitration provision and basic
information regarding the process at the time of assent. The appropriate method of
giving notice and providing essential information will vary with the circumstances. For
example, electronic transactions involving software licensure agreements require
different notice procedures than face-to-face negotiations or paper transactions. In all
cases, however, there should be some form of conspicuous notice of the agreement to
arbitrate and its basic consequences (including comparison to court process, cost
information, etc.). In addition, the Consumer should be given the opportunity to acquire
additional information regarding the arbitration process. The latter might be obtainable
through a mail or Web site address, an 800 number or other means for Consumers to
obtain additional information regarding arbitration rules and procedures (such as a
brochure available on request).

The following is an example of a possible notice. Ideally, the "notice box"” would be
sufficiently prominent in the contract document or electronic record so that a Consumer
would readily notice it.

NOTICE OF ARBITRATION AGREEMENT:
This agreement provides that all disputes between you and [PROVIDER] will be
resolved by BINDING ARBITRATION .

You thus GIVE UP YOUR RIGHT TO GO TO COURT to assert or defend your rights
under this contract (EXCEPT for matters that may be taken to SMALL CLAIMS
COURT).

*Your rights will be determined by a NEUTRAL ARBITRATOR and NOT a judge or
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jury.

*You are entitled to a FAIR HEARING , BUT the arbitration procedures are SIMPLER
AND MORE LIMITED THAN RULES APPLICABLE IN COURT.

*Arbitrator decisions are as enforceable as any court order and are subject to VERY
LIMITED REVIEW BY A COURT.

FOR MORE DETAILS,

*Review Section 6.2 above, OR
* Check our Arbitration Web Site @ ACMEADR.COM, OR

* Call 1-800-000-0000

Among other things, Consumers should have access to information regarding the
initiation of the arbitration process. This may be accomplished, for example, by
providing customers with a brochure outlining relevant arbitration procedures. If the
Consumer has the option of choosing between arbitration or court process, either at the
time of contracting or after disputes have arisen, the timing and means of electing the
option should also be clearly stated in the notice.

PRINCIPLE 12. ARBITRATION HEARINGS

1. Fundamentally-Fair Hearing. All parties are entitled to a fundamentally-fair arbitration
hearing. This requires adequate notice of hearings and an opportunity to be heard and to present
relevant evidence to impartial decision- makers. In some cases, such as some small claims, the
requirement of fundamental fairness may be met by hearings conducted by electronic or
telephonic means or by a submission of documents. However, the Neutral should have
discretionary authority to require a face-to-face hearing upon the request of a party.

2. Confidentiality in Arbitration. Consistent with general expectations of privacy in arbitration
hearings, the arbitrator should make reasonable efforts to maintain the privacy of the hearing to
the extent permitted by applicable law. The arbitrator should also carefully consider claims of
privilege and confidentinlity when addressing evidentiary issues.

Reporter's Comments

There is universal agreement that parties to arbitration are entitled to a "fundamentally-
fair hearing.” See I1I Federal Arbitration Law ' 32.3.1.1. The language of subsection 1 closely
follows the definition of a "fundamentally-fair hearing” set forth in Bowles Financial Grp.,
Inc. v. Stifel, Nicolaus & Co ., 22 F.3d 1010, 1013 (10 * Cir. 1994)(applying the Federal
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Arbitration Act ). Beyond these basic requirements, of course, "[a]rbitration need not
follow all the niceties of...courts.” Grovner v. Georgia-Pacific Corp ., 625 F.2d 1289, 1290 (5
Cir. 1980). Moreover, the arbitrators have great leeway in conducting hearings, within
the bounds of the parties’ agreement. See Federal Arbitration Law , supra , " 32.1., 32.3.1.1.

Although authority is split on whether or not parties are guaranteed a face-to-face
hearing before the arbitrators, see id. , the Advisory Committee concluded that while in
some circumstances fundamental fairness may require a face-to-face hearing, in other
cases the requirement may be satisfied by telephonic or electronic communications or
submissions of documents. See, e.g. , Construction Arbitration Procedures ' F-9. See, e.g.,
Michael F. Altschul & Elizabeth S. Stong, AAA Develops New Arbitration Rules to Resolve
Wireless Disputes , ADR Currents, Fall 1997, at 6. In small claims cases, the requirement
of these Principles that parties retain the option of going to small claims court may make
it reasonable for the ADR agreement to provide alternatives to a face-to-face hearing,.

Although confidentiality of hearings may be considered an advantage of arbitration,
there is no absolute guarantee of confidentiality. See id. , ' 32.6.1. Unlike court
proceedings, however, the general public has no right to attend arbitration proceedings;
if the parties agree, moreover, attendance at hearings may be severely restricted. See, e.g.
, AAA Commercial Rule 25 (directing arbitrators to “maintain the privacy of the hearings
unless the law provides to the contrary”). Likewise, arbitrators should be mindful of
evidentiary privileges and confidentiality rights available to its parties under applicable
law and have discretion to issue protective orders respecting such rights.

The Advisory Committee recognized the dilemma posed by the tension between the
desire for confidentiality in arbitration and the need to provide Consumers access to
information regarding arbitrators and sponsoring Independent ADR Institutions,
including case statistics, data on recent arbitrations and other pertinent information. See,
e.g., Alan Scott Rau, Integrity in Private Judging , 38 S. Tex. L. Rev. 485, 524-26
(1997)(discussing concerns with "asymmetry of information” regarding arbitrators when
one party is an institutional "repeat player,” and suggesting need for increased
disclosure of information regarding past decisions by an arbitrator); Mark E. Budnitz,
Arbitration of Disputes Between Consumers and Financial Institutions: A Serious Threat to
Consumer Protection , 10 Ohio St.]. on Disp. Res. 267, 293 (discussing disparity between
"repeat players” and consumers with regard to knowledge of prospective arbitrators).
Although the Advisory Committee did not address this issue, it recommends that the
matter be the focus of serious study by the Committee or a similar advisory group,
supported by appropriate independent research efforts.

Practical Suggestions

Because these Principles provide that parties should retain the option of an oral hearing
in small claims court (Principle 5), it may be reasonable for the ADR agreement to
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provide other means for small claims arbitration. Such alternatives may include a "desk
arbitration” involving a decision on written submissions, participation in proceedings by
telephone or electronic data transmission, and other options.

As is generally the case in commercial arbitration, arbitrators may undertake reasonable
means to protect the privacy of the hearing.

PRINCIPLE 13. ACCESS TO INFORMATION

No party should ever be denied the right to a fundamentally-fair process due to an inability to
obtain information material to a dispute. Consumer ADR agreements which provide for binding
arbitration should establish procedures for arbitrator-supervised exchange of information prior to
arbitration, bearing in mind the expedited nature of arbitration.

Reporter's Comments

It is understood that ADR sometimes represents a tradeoff between the concept of full
discovery associated with court procedures and the efficiencies associated with minimal
pretrial process. A hallmark of binding arbitration is the avoidance of the cost and delay
associated with extensive pre-hearing discovery. See IIl Federal Arbitration Law ' 34.1. In
recent years, however, the notion that arbitration means little or no discovery has
moderated due to the widening range of cases submitted to arbitration and the
increasing recognition that at least some pre-hearing exchange of information may be
necessary and appropriate to meet the due process rights of participants and may in
some cases reduce the overall length of the process. See id. , Ch. 34. See also Mark E.
Budnitz, Arbitration of Disputes Between Consumers and Financial Institutions: A Serious
Threat to Consumer Protection , 10 Ohio St. J. on Disp. Res. 267, 283-84, 311, 314 (arguing
that limits on discovery in arbitration hamper consumer claimants).

Addressing statutory disputes arising out of employment relationships, the Employment
Due Process Protocol states that "[a]dequate but limited pre-trial discovery is to be
encouraged and employees [and their representatives] should have access to all
information reasonably relevant to mediation and/or arbitration of their claims.”
Employment Due Process Protocol* B.3. The Committee supports the concept of limiting
the exchange of information as much as possible while ensuring that Consumers and
Providers each have access to information that is legally obtainable and relevant to their
case. In most cases, this means that pre-hearing information exchange will consist of an
exchange of documents as directed by the arbitrator, identification of witnesses and a
summary of their expected testimony. Arbitrators should have the authority to require
additional discovery when necessary, such as requiring the deposition of witnesses
unable to appear at the hearing in order to preserve their testimony.

Although information exchange issues which cannot be handled by the agreement of the
parties should generally be left to the discretion of the arbitrator, it may be appropriate
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for advisory groups (including adequate consumer representation) to develop
guidelines for information exchange in specific kinds of cases. See, e.g., National
Association of Securities Dealers, National Arbitration and Mediation Committee, Report
of the Drafting Subcommittee on The Discovery Guide , Dec. 3, 1997 Draft.

Some Advisory Committee members also expressed concern about the forced
production of privileged documents, and argued that arbitrators should be required to
observe established privileges such as the attorney-client privilege and work-product
privilege. See James H. Carter, The Attorney-Client Privilege and Arbitration, ADR
Currents, Winter 1996-97, 1. As stated in Principle 12, arbitrators should "carefully
consider claims of privilege and confidentiality when addressing evidentiary issues.”
Such protections may be addressed in the arbitration agreement {including incorporated
arbitration procedures), and should be thoroughly treated, along with information
exchange issues, in arbitrator training programs.

Practical Suggestions

In many cases, issues relating to information exchange may be addressed by the
arbitrator(s) at a preliminary conference. See, e.g., AAA Wireless Rules " R-9, R-10. Some
rules require that all exhibits be exchanged a certain number of days prior to hearings.
See id., R-10.

PRINCIPLE 14. ARBITRAL REMEDIES

The arbitrator should be empowered to grant whatever relief would be available in court under
law or in equity.

Reporter's Comments

As a general rule, arbitrators have broad authority to fashion relief appropriate to the
circumstances. See Il Federal Arbitration Law ' 36.1.1. Their discretion is limited only by
the agreement of the parties and the scope of the submission to arbitration. See id., '
36.1.2.

There are, however, a number of issues respecting the ability of arbitrators to award
certain remedies which would be available in court. For example, although the trend
under federal and state law is to acknowledge the authority of arbitrators to award
punitive damages, a few state courts still take the opposing view. See generally Federal
Arbitration Law , supra , ' 36.3; Thomas |. Stipanowich, Punitive Damages and the
Consumerization of Arbitration, 92 Nw. U. L. Rev. 1 (1998). And although courts may
award attorney's fees where permitted by statute or by agreement of the parties, or
where a party acts vexatiously or in bad faith, there is conflicting authority regarding the
ability of arbitrators to take similar action. See generally Federal Arbitration Law , supra "
36.8.
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This provision incorporates language similar to that contained in the Employment Due
Process Protocol , ' C.5. The intent is to make clear that arbitrators deriving their authority
from Consumer contracts should enjoy the same authority courts have to fashion relief,
including awarding attorney's fees and punitive damages in appropriate cases.

Contractual limitations of damages may limit the authority of arbitrators in the same
fashion that they limit judicial remedies. It is possible that an award of damages in
excess of a contractual limit would be vacated under pertinent statutory standards or
common law principles. See, e.g., FAA ' 10(a)(4). But see Stipanowich, Punitive Damages ,
supra, at 33-36 (discussing public policy limitations on pre-dispute caps on punitive
damages).

PRINCIPLE 15. ARBITRATION AWARDS

1. Final and Binding Award; Limited Scope of Review. If provided in the agreement to
arbitrate, the arbitrator’s award should be final and binding, but subject to review in
accordance with applicable statutes governing arbitration awards.

2. Standards to Guide Arbitrator Decision-Making. In making the award, the arbitrator
should apply any identified, pertinent contract terms, statutes and legal precedents.

3. Explanation of Award. At the timely request of either party, the arbitrator should provide
a brief written explanation of the basis for the award. To facilitate such requests, the
arbitrator should discuss the matter with the parties prior to the arbitration hearing.

Reporter's Comments

Review of arbitration awards is very limited under modern arbitration statutes. Courts
are very reluctant to vacate awards, or to second-guess the decisions of arbitrators on
matters of procedure or substance. See generally IV Federal Arbitration Law, ch. 40.
"Arbitrators can misconstrue contracts, make erroneous decisions of fact, and misapply
law, all without having their awards vacated.” See id. , ' 40.6.1. While some members of
the Advisory Committee expressed concerns regarding the current state of the law, it
was generally agreed that finality was a primary objective of arbitration and that it
would be inappropriate to recommend more rigorous judicial review for Consumer
arbitration awards than for other arbitration awards. At the same time, however, the
Advisory Committee concluded that the rules should specifically direct arbitrators to
follow pertinent contract terms and legal principles. This requirement may have
implications for qualifications and training of Neutrals pursuant to Principle 4.

Leading modern arbitration statutes do not require arbitrators to provide a written
explanation or give reasons for their awards. See generally III Federal Arbitration Law’
37.4.1. Similarly, some leading commercial arbitration rules do not require findings of
fact or conclusions of law. See, e.g., AAA Commercial Rules . Those supporting "bare”
awards argue that a written rationale will make it more likely that courts will inquire
into the merits of the award, contrary to policies of finality underlying modern statutes.
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They also observe that not being required to write an opinion simplifies the arbitral task
and permits multi-member arbitration panels, like juries, to agree on a decision without
concurring on a rationale. See id.

On the other hand, some other commercial arbitration rules call for a statement of the
underlying rationale. See, e.., CPR Rules for Non-administered Arbitration of Business
Disputes , Rule 13.2. Those supporting awards with written rationales argue that a
written rationale encourages more disciplined decision-making and enhances party
satisfaction with the result. See Alan Scott Rau, Integrity in Private Judging , 38 S. Tex. L.
Rev. 485, 529-39 (1997)(offering arguments in favor of "reasoned” awards). After
considering the pros and cons of "reasoned " awards, the Advisory Committee
concluded that arbitrators of Consumer disputes should provide at least a brief written
explanation if requested to do so by any party.

As noted in the Comments accompanying Principle 12, the Advisory Committee
recognized the dilemma posed by the tension between the desire for confidentiality in
arbitration (including information regarding arbitration awards) and the need to
provide Consumers access to information regarding arbitrators and sponsoring
Independent ADR Institutions, including case statistics, data on recent arbitrations and
other pertinent information. Although the Advisory Committee did not address this
issue, it recommends that the matter be the focus of serious study by the Advisory
Committee or a similar advisory group, supported by appropriate independent research
efforts.

Practical Suggestions

To facilitate requests for reasoned awards, the arbitrator should raise the issue with the
parties prior to the arbitration hearing. The matter should be addressed at the
preliminary conference if one is conducted.

A DUE PROCESS PROTOCOL FOR MEDIATION AND ARBITRATION OF
CONSUMER DISPUTES

Dated: April 17, 1998
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Executive Summary SUomitied  for Pl yaandl
\03 RMard  Navaon

Issues and Background

Empirical evidence has become a central focus of the policy debate over consumer and
employment arbitration. Both supporters and opponents of the proposed Arbitration Fairness
Act, which would make pre-dispute arbitration clauses unenforceable in consumer and
employment (and franchise) agreements, have recognized that empirical evidence on the faimess
and integrity of consumer and employment arbitration proceedings is essential to making an
informed decision on the bill. Yet the empirical record, particularly on consumer arbitration, has
critical gaps.

One set of issues on which further empirical research would be helpful is the costs, speed, and
outcomes of consumer arbitrations. How much do consumers pay to bring claims in arbitration?
How long do consumer arbitrations take to resolve? How do consumers fare in arbitration,
particularly against businesses that are repeat users of arbitrators and arbitration providers?
While a number of important studies on employment arbitration have been provided, the
empirical record on these issues in consumer arbitrations is sparse.

A second set of issues of interest involves the enforcement of arbitration due process protocols --
privately created standards setting out minimum requirements of procedural fairness for
consumer and employment arbitrations. Due process protocols commonly require independent
and impartial arbitrators, reasonable costs, convenient hearing locations, and remedies
comparable to those available in court. Leading arbitration providers have pledged not to
administer arbitrations arising out of arbitration clauses that violate the protocols. But empirical
evidence on the effectiveness of these private enforcement efforts is lacking.

Searle Civil Justice Institute Task Force on Consumer Arbitration

To shed light on these issues, the Searle Civil Justice Institute (SCJI) undertook a large-scale
study of consumer arbitrations administered by the American Arbitration Association (AAA).
The AAA is a leading provider of arbitration services, including arbitrations between consumers
and businesses, SCJI commissioned a Task Force to advise and lead this study of consumer
arbitrations. Although the study will ultimately examine many aspects of AAA consumer
arbitrations, the initial research inquiries were directed at two topics:

1. Costs, Speed, and Outcomes of A4A Consumer Arbitrations. This aspect of the Preliminary
Report assesses key characteristics of the AAA consumer arbitration process. In particular, it
examines the following research questions:

» General characteristics of AAA consumer arbitration cases including claimant type
(i.e., consumer or business), types of businesses involved, and amounts clajimed.
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e Costs of consumer arbitration (arbitrator fees plus AAA administrative fees), including
the impact of the arbitrator’s power to reallocate such fees in the award.

¢ Speed of the arbitration process from filing to award, in the aggregate and by claimant
type (i.e., consumer or business).

» Various measures of outcomes such as win-rates, damages awarded, and evidence of as
well as possible explanations for any repeat-player effects.

In addition to these broad research questions, SCJI also examined the extent to which consumer
arbitrations are resolved ex parte; the frequency with which arbitrators award attorneys’ fees,
punitive damages, and interest; and results for consumers proceeding pro se.

2. AAA Enforcement of the Consumer Due Process Protocol. This aspect of the Preliminary
Report provides an empirical analysis of how effectively the AAA enforces compliance with
the Consumer Due Process Protocol. It considers a number of key research questions
including:

* To what extent do the consumer arbitration clauses comply, in their own right, with the
Due Process Protocol?

¢ How effective is AAA review of arbitration clauses for compliance with the Due
Process Protocol?

e To what extent does the AAA refuse to administer consumer cases because of the
failure of businesses to comply with the Due Process Protocol?

s How do businesses respond to AAA enforcement of the Protocol?

In addition to these research questions, SCJI examined several other issues that arise in
connection with the Due Process Protocols.

Data and Methodology

SCJI reviewed a sample of AAA case files involving consumer arbitrations. The primary dataset
consists of 301 AAA consumer arbitrations that were closed by an award between April and
December of 2007. (The focus on cases closed by an award during this particular timeframe is
based on the availability of the ariginal case files.) This sample of cases was then coded for
approximately 200 variables describing various aspects of the arbitration process, including a
review of the arbitration clause in the file. In addition, when possible a broader AAA dataset
comprising all consumer cases closed between 2005 and 2007 was utilized. The AAA maintains
this dataset in the ordinary course of its business, collecting data for internal purposes but not
recording all variables of interest to SCIL. The data were analyzed using standard statistical
methods in order to describe and evaluate consumer arbitrations as administered by the AAA.
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Key Findings — Costs, Speed, and Qutcomes of AAA Consumer Arbitrations

The upfront cost of arbitration for consumer claimants in cases administered by the AAA
appears to be quite low.

In cases with claims seeking less than $10,000, consumer claimants paid an average of $96 (§1
administrative fees + $95 arbitrator fees). This amount increases to $219 (8§15 administrative
fees + $204 arbitrator fees) for claims between $10,000 and $75,000. These amounts fall below
levels specified in the AAA fee schedule for low-cost arbitrations, and are a result of arbitrators
reallocating consumer costs to businesses.

AAA consumer arbitration seems to be an expeditious way to resolve disputes.

The average time {rom filing to final award for the consumer arbitrations studied was 6.9
months. Cases with business claimants were resolved on average in 6.6 months and cases with
consumer claimants were resolved on average in 7.0 months.

Consumers won some relief in 53.3% of the cases they filed and recovered an average of
$19,255; business claimants won some relief in 83.6% of their cases and recovered an
average of $20,648.

The average award to a successful consumer claimant in the sample was 52.1% of the amount
claimed and to a successful business claimant was 93.0% of the amount claimed. This result
appears 10 be driven by differences in types of claims initiated by consumers and business.
Business claims are almost exclusively for payment of goods and services while consumer
claims are seeking recovery for non-delivery, breach of warranty, and consumer protection
violations.

No statistically significant repeat-player effect was identified using a traditional definition
of repeat-player business.

Consumer claimants won some relief in 51.8% of cases against repeat businesses under a
traditional definition (i.e., businesses who appear more than once in the AAA dataset) and 55.3%
against non-repeat businesses — a difference that is not statistically significant.

Utilizing an alternative definition of repeat player, some evidence of a repeat-player effect
was identified; the data suggests this result may be due to better case screening by repeat
players.

Consurmer claimants won some relief in 43.4% of cases against repeat businesses and 56.1%
against non-repeat businesses under an alternative definition (based on the AAA’s categorization
of businesses in enforcing the Consumer Due Process Protocol) — a difference that is statistically
significant at the 10% level. However, 71.1% of consumer claims against repeat businesses so
defined were resolved prior to an award, while only 54.6% of claims against non-repeat
businesses were resolved prior to an award. This suggests that such effect is attributable to bettel
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case screening by repeat players (i.e., settling stronger consumer claims and arbitrating weaker
claims).

Arbitrators awarded attorneys’ fees to prevailing consumer claimants in 63.1% of cases in
which the consumer sought such an award.

Consumer claimants sought to recover attorneys’ fees in over 50% of the cases in which they
were awarded damages and were awarded atorneys’ fees in 63.1% of those cases. In those cases
in which the award of attorneys’ fees specified a dollar amount, the average attorneys’ fee award
was $14,574.

Key Findings — AAA Enforcement of the Due Process Protocol

A substantial majority of consumer arbitration clauses in the sample (76.6%) fully
complied with the Due Process Protocol when the case was filed.

Most arbitration clauses in consumer contracts that come before the AAA are consisient with the
Consumer Due Process Protocol as applied by the AAA. The same is true for cases in which
protoco! compliance was a matter for the arbitrator to enforce.

AAA’s review of arbitration clauses for protocol compliance was effective at identifying
and responding to clauses with protocol violations.

In 98.2% of cases in the sample subject o AAA protoco! compliance review, the arbitration
clause either complied with the Due Process Protocol or the non-compliance was properly
identified and responded to by the AAA.

The AAA refused to administer a significant number of consumer cases because of Protocol
violations by businesses.

In 2007, the AAA refused to administer at least 85 consumer cases, and likely at least 129
consumer cases (9.4% of its consumer case load), because the business failed to comply with the
Consumer Due Process Protocol. The most common reason for refusing to administer a case (55
of 129 cases, or 42.6%) was the business’s failure to pay its share of the costs of arbitration
rather than any problematic provision in the arbitration clause.

As a result of AAA’s protocol compliance review, some businesses modify their arbitration
clauses to make them consistent with the Consumer Due Process Protocol.

In response to AAA review, more than 150 businesses have cither waived problematic provisions
on an ongoing basis or revised arbitration clauses to remove provisions that violated the
Consumer Due Process Protocol. This is in addition to the more than 1550 businesses identified
by the AAA as having arbitration clauses that comply with the Protocol. By comparison, AAA
has identified 647 businesses for which it will not administer arbitrations because of Protocol
violations.
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Policy Implications and Next Steps

The empirical findings in the SCJI Preliminary Report on AAA consumer arbitrations have
important implications for those interested in discussing and formulating public policy regarding
arbitration.

1. Not all consumer arbitrations, arbitration providers, or arbitration clauses are alike. Differing
results from empirical studies of arbitration may reflect variations associated with case mix,
type of claimant, or provider review processes. This suggests the need for a nuanced
approach to public policy conceming arbitration.

2. Private regulation complements existing public regulation of the fairness of consumer
arbitration clauses. Policy makers should not ignore the role that arbitration providers can
play in promoting fairness on behalf of consumers.

3. Courts could usefully reinforce the AAA’s enforcement of the Consumer Due Process
Protocol by declining to enforce an arbitration clause when the AAA has refused to
administer an arbitration arising out of the clause or by otherwise reinforcing the role of the
Due Process Protocol.

4. Arbitration may be less expensive for consumers than sometimes believed, For many
consumers, the AAA arbitration process costs less than the amount specified in the AAA
rules because arbitrators often shift some portion of the costs to businesses. Moreover,
arbitrators award attorneys’ fees to a substantial proportion of prevailing consumers in AAA
consumer arbitrations.

5. Empirical studies have tended to find that repeat players fare better in arbitration than non-
repeat players. To the extent such a repeat-player effect exists in arbitration, the critical
policy question is what causes it. Our findings are consistent with prior studies in suggesting
that any repeat-player effect is likely caused by better case screening by repeat players rather
than arbitrator (or other) bias in favor of repeat players. A further as yet unresolved question
is whether a repeat-player effect exists in litigation, and, if so, how litigation compares to
arbitration in this regard.

While the empirical results presented in the SCJI Preliminary Report on Consumer Arbitration
may usefully inform the policy debate on consumer arbitration, the Report nonetheless has
limitations. First, its findings are limited to AAA consumer arbitrations. Empirical results from
studying AAA consumer arbitration do not necessarily apply to other arbitration providers.
Second, its findings on the costs, speed, and outcomes of AAA consumer arbitrations are
difficult to interpret without a baseline for comparison, such as the procedures and practices in
traditiona] court proceedings. A future phase of this research project by the Searle Civil Justice
Institute’s Task Force on Consumer Arbitration will undertake that comparison. It will seek to
compare the procedures in AAA consumer arbitration with procedures available for consumers
in court as well as comparing empirically key process characteristics of courts and arbitration,

v
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Submission of the Small Business Administration In Response to the Testimony of
the Minnesota Attorney General Regarding Her Action Against the National
Arbitration Forum

In her July 22, 2009, testimony before the Domestic Policy Subcommittee,
Oversight and Government Reform, the Minnesota Attorney General demonstrated a
complete misunderstanding of SBA's mission and the Small Business Investment
Company (“SBIC”) program. Mare importantly, she falsely characterized SBA’s entirely
appropriate handling of a general FOIA request made by one of het subordinates.

First, the Minnesota Attorney General asserted that SBA “believes that its mission
is to finance the acquisition of debt collectors who acquire bank debt from bailed-out
national banks and then use the funds to harass citizens through questionable debt
collection techniques.” [Minnesota Attorney General’s Testimony, 7/22/09, at p.5)
Second, the Minnesota Attomey General alleged that SBA “refused to produce
unredacted records to her office,” [1d.] and “acted in concert with the debt collector to
hide information from a State law enforcement agency on how the money was spent.”
{Id.] These allegations are untrue, and the Agency respectfully requests that the record be
corrected.

The Minnesota Attorney General’s mischaracterization of SBA's mission is
reckless and unfortunate. SBA’s SBIC Program was established by Congress in 1958 in
order to stimulate and supplement the flow of private equity capital and long-tcrm loan
funds which small businesses need for the sound financing of their business operations
and for their growth, expansion, and modernization, In its 50 year history, the Program
has assisted over 100,000 small businesses across the Nation and has helped to create or
retain well over 1,000,000 jobs, including many in Minnesota,

Small Business Investment Companies, such as Accretive Investors SBIC, LP
(“Accretive SBIC”), are private companies that are licensed by SBA to make debt
financings and/or equity investments in small businesses. After raising at least $10
million of capital from private sources, an SBIC may receive guarantees from SBA that
allow the company to obtain additional funds on favorable terms to expand the capital
available for the financing of small businesses. The decision as to which eligible small
businesses to invest in. and the form of investment, is made solely by the SBIC.

SBA did not choase Axiant as an investment; Accretive SBIC chose it. As
required by federal regulations for the type of investment at issue, SBA published for
public comment the fact that Accretive SBIC was proposing to make an additional
investment in Axiant. The Minnesota Attorney General did not file an objection with
SBA to this additional investment, nor did she inform SBA that she was investigating
either Axiant or Accretive SBIC. In fact, neither Axiant nor Accretive SBIC is named as
a defendant in the Minnesota Attorney General’s complaint.

Notwithstanding the Minnesota Attorney General's misunderstanding of SBA’s
role in the SBIC program, her most serious allegation—that SBA conspired to withhold
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information—is as untrue as it is inflammatory. It is faise that SBA refused to cooperate
with the Minnesota Attomney General’s Office. By letter dated June 8, 2009, an attorney
in the Minncsota Attorney General’s Office made a FOIA request to a staff employee in
SBA’s Investment Division for SBA’s “file” regarding Accretive SBIC without
indicating the purpose of the request. After a discussion with the Investment Division
staff, the Minnesota Attorney General’s Office orally revised its initial request to seek
only documents from 2009. Since these files contain personal financial information, such
as tax retumns of individuals, as well as confidential and proprietary business information,
such as investment strategies, outside parties making general FOIA requests are given
redacted information, after predisclosure notice to the subject of the FOIA request as
prescribed by Federal law.

Subsequently, two SBA attorneys called the Minnesota Attorney General’s Office
separately to follow up. The requestor was specifically and expressly advised that if he
wanted unredacted docurnents for a law-enforcement purpose the head of his office
should make an official request. The requestor replied that he did not think that would be
necessary “now” and that if he needed anything further he would get back to that SBA
altorney. SBA’s attorneys never heard anything further until the Minnesota Attorney
General’s public statement. If these unredacted documents were as important then as the
Minnesota Attorney General claims now, then her office could have followed up with
SBA’s attorneys and taken the simple steps needed to obtain them without redactions.

For the Minnesota Attorney General to take this set of facts and state that the
Agency was part of 8 conspiracy to conceal information is just plain irresponsible.
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Submission of the Small Business Administration In Response to the Testimony of
the Minnesota Attorney General Regarding Her Action Against the National
Arbitration Forum

In her July 22, 2009, testimony before the Domestic Policy Subcommittee,
Oversight and Government Reform, the Minnesota Attorney Genera} demonstrated a
complete misunderstanding of SBA’s mission and the Small Business Investment
Company (*SBIC”) program. More importantly, she falsely characterized SBA’s entirely
appropriate handling of a general FOIA request made by one of her subordinates.

First, the Minnesota Attorney General asserted that SBA “believes that its mission
is 10 finance the acquisition of debt collectors who acquire bank debt from bailed-out
national banks and then use the funds to harass citizens through questionable debt
collection techniques.” [Minnesota Attorney General’s Testimony, 7/22/09, at p.5}
Second, the Minnesota Attorney General alleged that SBA “refused to produce
unredacted records to her office,” [1d.] and “acted in concert with the debt collector to
hide information from a State law enforcement agency on how the money was spent.”
{Id.] These allegations are untrue, and the Agency respectfully requests that the record be
carrected.

The Minnesota Attorney General’s mischaracterization of SBA’s mission is
reckless and unfortunate. SBA’s SBIC Program was established by Congress in 1958 in
order to stimulate and supplement the flow of private cquity capital and long-term loan
funds which small businesses need for the sound financing of their business operations
and for their growth, expansion, and modernization, In its 50 year history, the Program
has assisted over 100,000 small businesses across the Nation and has helped to create or
retain well over 1,000,000 jobs, including many in Minnesota,

Small Business Investment Companies, such as Accretive Investors SBIC, LP
{(*Accretive SBIC™), are private companies that are licensed by SBA to make debt
financings and/or equity investments in small businesses. After raising at least $10
million of capital from private sources, an SBIC may receive guarantees from SBA that
allow the company to obtain additional funds on favorable terms to expand the capital
available for the financing of small businesses. The decision as to which eligible small
businesses to invest in, and the forrn of investment, is made solely by the SBIC.

SBA did not choose Axiant as an investment; Accretive SBIC chose it. As
required by federal regulations for the type of investment at issue, SBA published for
public comment the fact that Accretive SBIC was proposing to make an additional
investment in Axiant. The Minnesota Attorney General did not file an objection with
SBA to this additional investment, nor did she inform SBA that she was investigating
either Axiant or Accretive SBIC. In fact, neither Axiant nor Accretive SBIC is named as
a defendant in the Minnesotz Attorney General's complaint.

Notwithstanding the Minnesota Attorney General's misunderstanding of SBA’s
tole in the SBIC program, her most serious allegation—that SBA conspired to withhold
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information—is as untrue as it is inflammatory. 1t is false that SBA refused to cooperate
with the Minnesota Attorney General’s Office. By letter dated June 8, 2009, an attorney
in the Minncsota Attorney General’s Office made a2 FOIA request to a staff employee in
SBA’s Investment Division for SBA’s “file” regarding Accretive SBIC without
indicating the purpose of the request. After a discussion with the Investment Division
staff, the Minnesota Attormey General’s Office orally revised its initial request to seek
only documents from 2009. Since these files contain personal financial information, such
as tax retumns of individuals, as well as confidential and proprietary business information,
such as investment strategies, outside parties making general FOIA requests are given
redacted information, after predisclosure notice to the subject of the FOIA request as
prescribed by Federal law.

Subsequently, two SBA attorneys called the Minnesota Attorney General’s Office
separately to follow up. The requestor was specifically and expressly advised that if he
wanted unredacted documents for a law-enforcement purpose the head of his office
should make an official request. The requestor replied that he did not think that would be
necessary “now” and that if he needed anything further he would get back to that SBA
attorney. SBA’s attorneys never heard anything further until the Minnesota Attorney
General’s public statement. If these unredacted documents were as important then as the
Minnesota Attorney General claims now, then her office could have followed up with
SBA’s attorneys and taken the simple steps needed to obtain them without redactions.

For the Minnesota Attorney General to take this set of facts and state that the
Agency was part of a conspiracy to conceal information is just plain irresponsible.



		Superintendent of Documents
	2023-02-09T11:57:17-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




